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5th Edition in 4 volumes—completely re- 
vised, re-written and brought up-to-the min- 
ute by Warren Freedman, member of the 
New York, Federal and Tax Court Bars. 


Now ready! Richards’ great work 
on insurance law has been greatly 
enlarged and brought up-to-date 
to provide you with the first 
timely, space-saving and moder- 
ately priced work in its field avail- 
able today! 


The four volumes of this new 
Richards are packed with the 
latest insurance law information 
written and arranged so that you 
can get the facts you need in a 


hurry. Whether you are a special- 
ist or an occasional practitioner 
of insurance law, Richards tells 
you immediately what you want 
to know— and at a remarkable 
saving in cost and shelf space! 


This new 5th Edition, complete 
in four volumes, is priced at only 
$50 if you decide to keep it after 
free examination. Fill in and mail 
the coupon below now for your 
free examination set! 


Baker, Voorhis & Co., Inc., 25 Broad St., New York 4, N. Y. 


Send for 10 days’ FREE examination the new 5th Edition of Richards’ LAW 
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of $50* is paid. I can deduct 6% and send you only $47* in full payment if 
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The Role of Chief Justice Taney 
in the Decision of the 


Dred Scott Case 


By JOHN CHARLES HOGAN 
First Year Student, School of Law, U. C. L. A. 


HE TRUE story behind the de- 

cision of the Dred Scott case 
(Scott v. Sanford, 19 Howard 393 
(1857), 15 L ed 691) has never been 
told, and the unusual circumstances 
surrounding the writing of the Opin- 
ion of the Court are not generally 
known. Legal historians have accepted 
as a fact that the majority Opinion was 
written by Chief Justice Taney (pro- 
nounced “Tawny”). But certain evi- 
dence has been discovered which now 
casts serious doubt upon Taney’s au- 
thorship of that Opinion. 

The delicate state of Chief Justice 
Taney’s health while the case was pend- 
ing before the Court was an important 
factor in its decision. Increased work 
on the Court and failing health caused 
Taney, in the summer of 1855, to 
write the following to his son-in-law: 


“I am out of health and soon fatigued. 
Perhaps Old Point may do something for 
me if I can get through the Court here. 
But I am sensible of a sad falling off of 
my strength this Spring.” 


Shortly thereafter, Taney was confined 
to bed for three days; he later declared 


that overwork and fatigue had been 
the real causes for his exhaustion. 


Taney soon recovered his strength and 


’ 


went about the work of the Court for ' 


almost three months as though nothing 
had happened; he was troubled only 
by the cholera plague then terrorizing 
the country and taking the life of the 
unlucky and the unfit. None of his 
personal friends, however, had fallen 
victim to the disease, and he had no 


special cause to worry for himself or ° 


his family. 

Then, toward the end of September, 
1855, a tragedy occurred—Mrs. Taney, 
unexpectedly overtaken by a paralytic 


stroke, died suddenly on September | 


29th. The following day, Taney’s 
youngest daughter, Alice, became vio- 
lently ill, and she, too died. This 
double blow left the Chief Justice 
crushed, for “so great had been Taney’s 
devotion to and dependence upon his 
wife, that now, at seventy-eight years 
of age, there was real danger that he 
would collapse completely when de- 
prived of her companionship.” 


A month passed; Taney was not yet 
able to turn his mind to the work of 


the Court. On October 22nd, he in- 
formed cousin Ethelbert Taney that 
he had just passed through the most 
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painful scene of life and that he had 
“not yet gained sufficient composure 
to attend to business.” Replying to a 
letter from Justice Curtis, Taney wrote, 
on November 3, 1885, that he expected 
to meet with the Court at its next ses- 
sion, and had made arrangements 
accordingly, but he explained: “I 
shall enter upon those duties with the 
painful consciousness that they will 
be imperfectly discharged . and 
I shall meet with you with a broken 
spirit.” The Chief Justice, however, 
was unable to be present at the next 
session of the Court and he continued 
to complain about the state of his 
health. In January 1856, Taney wrote 
to Justice Campbell declaring that 
while he had avoided a relapse, he 
nevertheless had not been able to gain 
strength, and this he attributed to an 
inability to get outside and to exer- 
cise. He explained: “Until I can 
get some exercise in the fresh air, I 
am unfit for business, and feel con- 
stantly a sensation of lassitude and 
depression which unfits me for the 
bench. Perhaps I may be able to take 
my seat in the court sometime next 
week . . .” 


Carl Brent Swisher says the Court 
was behind in its work when Taney 
finally returned to the Bench, and that 
the Dred Scott decision was further 
delayed upon his return. Taney’s 
health continued frail, thus he was 
“able to attend court only a small por- 
tion of the term . . .” though with- 
in that portion he heard the first argu- 
ment of the Dred Scott case. Follow- 
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ing postponement of the case until a 
reargument could be had at the next 
term, Chief Justice Taney went to 
White -Sulphur Springs where he 
hoped to recuperate from the “state 
of utter prostration” in which he had 
found himself at the close of the 1856 
term of the Court. 


In May, 1856, the New York Tri- 
bune noted that Taney’s health was 
failing and explained that he “has 
almost added ten years to the age of 
the psalmist and now seems to linger 
on the brink of the grave . . .” On 
the eve of the reargument of the Dred 
Scott case, therefore, Chief Justice 
Taney was a sad, sick, old man, and if 
he had been called upon at that time 
to write the Opinion of the Court in 
the case, there is little doubt that he 
would have declined, giving the de- 
plorable state of his health as the 
reason. 


The vacation at White Sulphur 
Springs was good for Taney, and his 
health improved sufficiently to allow 
him to return to the Court when the 
1857 term opened. He was present at 
the conference on the case held in 
February, 1857. At this conference, 
Justice Nelson was assigned the task 
of preparing the Opinion of the Court, 
but before the Opinion had been en- 
tirely written or approved by the 
majority of the Court, we know that 
Justice Wayne convinced Taney that 
because of the national interest in the 
case, the Opinion of the Court should 
be published over the signature of the 
Chief Justice. 
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Taney’s health, even now, was a par- 
amount factor in the disposition of 
the case. After it had been deter- 
mined that Taney and not Nelson 
should deliver the Opinion of the 
Court, the decision of the case was 
further delayed because of Taney’s 
health. Grier, on February 23rd, in- 
formed President-elect Buchanan that 
he had talked with Taney, and that 
Taney had agreed to deliver the Opin- 
ion of the Court himself, but that it 
would have to be delayed because of 
the “weak state of the Chief Justice's 
health.” Four days later, Justice 
Curtis wrote George Ticknor in Europe 
that: 


6 the term here has been very 
laborious to those Judges able to work. 
Our aged Chief Justice, who will be 
eighty years old in a few days, and who 
grows more feeble in body, but retains his 
alacrity and force of mind wonderfully, is 
not able to write much.” 

At a later date, Ticknor indicated that 
these remarks had been written “not 
without thought of the coming shadow 
of the decision of the Supreme Court 
of the United States in Dred Scott's 
case.” Thus, if Justice Curtis’ obser- 
vations are correct, less than two weeks 
before Taney read the Opinion in this 
case, his health was extremely delicate 
and he was “not able to write much.” 
Curtis’ letter, in fact, was penned only 
a little more than a week before the 
decision of the case. 

Albert J. Beveridge observes: “In 
this wise, it came about that Chief 
Justice Taney took up the task of 
writing his celebrated opinion in the 
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Dred Scott case. . The prepara- 
tion of that historic paper was for 
Taney a tremendous undertaking. He 
was very old and very feeble; and he 
had scarcely more than two weeks in 
which to do the work; and during that 
short time he must preside over the 
Court every day and attend to the 
other business before it. Aged 

and weak as he was. . . .” 


On March 6th, 1857, Chief Justice 
Taney met with the Supreme Court, 
and in a low, feeble voice, “almost 
inaudible” to his brethren on the 
Bench, he read the Opinion of the 
Court in the Dred Scott case. Charles 
Warren says that the reading of the 
Opinion had been delayed “owing to 
the illness of the Chief Justice due to : 
exposure at the Inauguration cere- 
monies” for James Buchanan. 

The part played in the decision of 
this case by Justices Wayne and Grier 
is usually overlooked. It is signifi- 
cant that after the shift had been made 
in the plans of the Court and Taney 
had announced that he would read the 
Opinion, “Judge Wayne spoke of the 
results as an important achievement 
effected by himself.” After the case 
had been decided, Curtis said that 
Wayne had been the most influential of 
all the Justices in bringing about the 
shift in the plans of the Court for he 


“persuaded the Chief Justice to recall the 
case from Judge Nelson, and deliver the 
opinion of the court himself; and he busied 
himself also to persuade the other judges 
to concur in the Chief Justice’s opinion, and 
particularly suggested to. Judge Catron the 
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entirely untenable om upon which he 
concurred 


Not only did eee influence Chief 
Justice Taney and Justice Catron, but 
there is much evidence to indicate that 
in companionship with Justice Grier, 
he wrote that Opinion which bears the 
signature of Chief Justice Taney and 
which is known as the Opinion of the 
Court. 

In a single paragraph, Justice Wayne 
declared that he concurred entirely 
with the Opinion of the Court as it 
was written and read by the Chief 
Justice, and that he accepted that Opin- 
ion without any qualification as to its 
reasoning and conclusions. Further, 
and what is certainly more important, 
Wayne announced that he had pre- 
pared an opinion of his own in this 
case, but that now, he would neither 
read nor file that opinion. Justice 
Wayne said: 

“Concurring as I do entirely in the opinion 
of the court, as it has been written and 
read by the Chief Justice—without any 
qualification of its reasoning or its conclu- 
sions—I shall neither read nor file an 
opinion of my own in this case, which I 


prepared when I supposed it might be 
necessary and proper for me to do so.” 


Justice Wayne’s papers contain no 
trace of this manuscript opinion. Mrs. 
Wayne reportedly set fire to her hus- 
band’s papers following his death, and 
this opinion could have been among 
the papers destroyed. 

In view of the poor state of the 
Chief Justice’s health at the time he 
was instructed to write the Opinion of 
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the Court, and in consequence of the 
admitted influence that Justice Wayne 
brought to bear upon the Chief Jus- 
tice and the other members of the 
Court, it is not improbable that this 
opinion which Wayne prepared, but 
neither read nor filed, formed the basis 
of the Opinion of the Court which 
Taney supposedly wrote. 

A syntactical analysis of the writings 
of the Justices who participated in the 
decision of the Dred Scott case reveals 
some additional evidence concerning 
the authorship of the Opinion of the 
Court. Twenty-six specimen pages 
taken from the Supreme Court Re- 
ports (fourteen pages from known 
opinions of Justices Taney, Wayne, 
and Grier, and twelve pages from the 
Opinion of the Court) were used in 
this analysis. These specimen pages 
were subjected to Buell’s “List of Com- 
mon Words for Elimination in Style 
Analysis”. By casting out, from the 
specimen pages, all common words 
which also appear in Buell’s List there 
remained only the substantive or con- 
tent vocabulary of the Justice, made up 
of rarer and less-frequently used words. 
By further subjecting this content 
vocabulary to the word frequency 
tables in Thorndike’s Word Book, it 
has been possible to determine an 
exact rarity numeral for each word 
used. A comparison of the vocabulary, 
both content and common, found in 
the Opinion of the Court, with vocab- 
ularies found in opinions known to 
have been written by Justices Taney, 
Wayne, and Grier clearly suggests the 
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participation of Justice Wayne in the 
preparation of the Opinion of the 
Court. 


The repetition of sounds, as well as 
words, is often a marked characteristic 
of style. An unusual effect is produced 
when passages taken from the Opinion 
of the Court are read orally, and simul- 
taneously, with other passages taken 
from Justice Wayne’s known opinions. 
A parallelism of sound, of emphasis, 
and of words used is immediately dis- 
cernible. Repetition of words is 
typical of Justice Wayne’s style, but 
not of Taney’s. For additional syn- 
tactical similarities to corroborate the 
results thus far obtained, it is only 
necessary to broaden the selectivity of 
individual opinions compared and ex- 
amined in relation to the Opinion of 
the Court. 

The Rules of the Court provided 
that immediately after an opinion had 
been read from the Bench it should be 
“delivered over to the Clerk to be 
recorded.” Chief Justice Taney failed 
to do this with the Opinion in the Dred 
Scott case. On March 13th, he had di- 
rected the Clerk of the Court to inform 
the Reporter that the opinions of the 
Justices would be published in se- 
quence, beginning with the Opinion of 
the Court. But that Opinion had not 
yet been filed. In a feeble handwrit- 
ing, Chief Justice Taney pencilled on 
the top half of a single sheet of paper 
the order in which he wanted the 
opinions to appear. Nothing could 
be done in this connection, however, 
until all of the opinions had been filed 
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with the Clerk. When a correspond- 
ent for the New York Journal of 


Commerce called at the Clerk’s office - 


on March 28th, as he was told that the 
“opinion of the Court, as read by Chief 
Justice, is not yet on file. r 


Following adjournment of the 
Court, 
Virginia, and upon returning to Massa- 
chusetts, he received information indi- 
cating that Taney had delayed filing the 
Opinion of the Court and that he was 
“materially revising” certain portions 
of that Opinion. Curtis immediately 
wrote to the Clerk (April 2, 1857) 
asking to see a preliminary print of the 
majority Opinion before it was re- 
leased in the official Reports. This 
request the Clerk promptly denied 
with the statement that Chief Justice 
Taney had forbidden the release of the 
Opinion to anyone until such time as 
all of the opinions had been published 


Justice Curtis had gone to , 
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in the official form. This touched off 
an angry exchange of correspondence 
between Justice Curtis and Chief Jus- 
tice Taney, which culminated in Cur- 
tis’ resignation from the Court. Curtis 
firmly insisted upon his right to ex- 
amine the Opinion before it was 
released, and Taney vigorously re- 
sisted his efforts in this connection. 


While Justice Curtis was never 
permitted to see the manuscript opin- 
ion which Chief Justice Taney sup- 
posedly had written and which was 
now withheld by Court order, he did, 
subsequently, obtain a printed copy of 
that Opinion, and in its margins he 
noted those passages which he be- 
lieved and been added or which had 
been changed. Justice Curtis declared 
| that he had heard the Opinion of the 
Court read twice, once in conference 
and once from the Bench, and that 
there was no doubt but that it had been 
altered. 

Francis R. Jones, after declaring 
that Taney’s part in the decision of the 
Dred Scott case is an unsolvable prob- 
lem, states that “I have seen no ex- 
planation, and can conceive of none, 









deaf ears. 






thing was out of place. 
into you?” 
informed her. 
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What Kind of House? 


A 9-yr-old girl became so enamoured of adventure tales and tabloids 
that she neglected everything to concentrate on reading. 
became an unholy mess, and all of her mother’s exhortations fell on 
One afternoon, however, her mother returned home to find 
her room spic-and-span as the operating theater of a big hospital. Not one 
“How wonderful!” she exclaimed. 
“I’ve realized how important housework is,’ the daughter 

“I read in the paper where 2 ladies got a year apiece in 
jail—just for keeping a disorderly house.”"—-BENNETT CERF, Saturday 








which satisfactorily explains his atti- 
tude and conduct. "Jones re- 
iterates that the “ordinary explanation 
that is given for this extraordinary 
aberration does not seem to me to be 
adequate. Even the Chief Justice him- 
self had some qualms about the de- 
cision of the case, for in September, 
1858, Taney prepared an expanded 
thirty page memorandum which was 
intended to supplement and to support 
the Opinion of the Court. 


The weight of evidence tends to up- 
hold the preliminary hypothesis that 
Chief Justice Taney was not the 
author of the Opinion of the Court in 
the Dred Scott case. A number of un- 
disputable facts clearly point to Justice 
Wayne and suggest his participation in 
the preparation of the Opinion of the 
Court. Eight of the nine Justices filed 
individual opinion expressing their 
views on the merits of the case. But 
Justice Wayne was satisfied to concur 
“entirely in the opinion of the Court, 
as it has been written and read by the 
Chief Justice—without any qualifica- 
tion of its reasoning or its conclu- 
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EMBEZZLEMENT SAFE BURGLARY 


client next? 


Does your client rely on you for insurance 
guidance? 

Does he make you responsible for knowing 
and advising him on the best methods of 
protection? 

If he does, you may now want to suggest he go 
a step further than carrying individual policies 
against embezzlement, safe robbery, destruc- 
tion, and other such risks. You may want to 
advise him to consolidate, to cover all his 
exposures to crime loss in one policy. 


Why advise this comprehensive protection? 


Because when all such risks are covered with 
one policy . .. a Comprehensive Dishonesty, 
Disappearance and Destruction Policy ... your 
client avoids the problem of divided responsi- 
bility. He need not always prove the exact 
cause of loss. He can collect for his losses faster 
and easier, especially when there is a question 
as to whom or what was responsible. 

Have your client ask his Hartford Accident 
and Indemnity Agent or his insurance broker HOLD-UP 
for more information about the Hartford 


“DDD” policy. Or write us for full details. 


Year in and year out you'll do well with the 


Hartford 


Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 
Hartford Live Stock Insurance Company ° Hartford 15, Connecticut 





The Consolidation of Law 


Enforcement Units 


By HON. MORRIS PLOSCOWE 
Magistrate, City of New York 


Extracted from University of Pennsylvania Law Review, April, 1952* 


W: HAVE had a genius for push- 
ing shibboleths to absurd limits 


in politics and public administration. 
One of the shibboleths which has fash- 
| joned our law enforcement agencies 
and is basically responsible for much 
of their inefficiency is the notion of 
local home rule. It is to this concept 
that we owe the thousands of independ- 
ent, small unimpressive police depart- 
ments scattered in cities, towns and 
villages throughout the country. There 


are approximately 40,000 police agen- 
cies in this country. At least 90% of 
them employ less than two dozen men. 
There are hundreds of small local pros- 
ecuting attorneys’ offices manned by a 
prosecutor alone or a prosecutor and 


an assistant. There are also a great 
number of inferior courts, inferior in 
jurisdiction, quality, and performance, 
manned by part-time judges whose 
major interests are in some other field. 

Each of these agencies is beset by 
the same general problems. Their size 
and the area of their jurisdiction are 
such that they cannot support the 
trained full-time personnel necessary 
to deal efficiently with organized crime. 
The independence of each law enforce- 
ment unit is a barrier to the adoption 


10 


of uniform law enforcement policies 
and the maintenance of adequate 
standards of efficiency in dealing with 
organized crime. The existence of 
large numbers of independent law en- 
forcement agencies multiplies the pos- 
sibilities that racketeers, gangsters, and 
gamblers will find some law enforce- 
ment agency, somewhere in the terri- 
tory in which they wish to operate, 
which for a consideration will turn 
a blind eye to their violations of the 
criminal law. 


When an active district attorney 
made it difficult for big book-makers 
to operate in Manhattan, they found a 
haven across the river in New Jersey 
where they prospered. In New Or- 
leans an unsympathetic mayor drove 
the gamblers to find greener pastures 
in the parishes outside the city. An 
energetic executive like Lausche, when 
he was mayor, first drove the gamblers 
out of Cleveland and into the neigh- 
boring Ohio counties. When he be- 
came Governor, the same gambling 
groups transferred their activities to 


* This article is an extract from a larger 
article entitled “The Significance of Recent 
Investigations for the Criminal Law and 
Administration of Criminal Justice.” 
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the Newport-Covington area of Ken- 
tucky. 


Cooperation between law enforce- 
ment agencies, which is vital in bring- 
ing the full power of the law to bear 
upon organized crime, is enormously 
complicated by the existence of large 
numbers of independent law enforce- 
ment agencies in the same territory. 
Insistence on local home rule in con- 
nection with the establishment of law 
enforcement agencies has resulted in 
what might be called the atomization 
of law enforcement. The situation in 
Los Angeles County is typical of such 
atomization and of its devastating ef- 
fects upon the efficiency of law en- 
forcement. The County of Los An- 
geles, an area of 4,000 square miles 
with approximately 4,000,000 inhabi- 
tants, has 45 independent police agen- 
cies as well as the police of the sher- 
iff's department. The attitude of these 
various police agencies toward law en- 
forcement has been described as fol- 
lows: 

The police department administra- 
tors “do not all have the same attitude 
and policies toward law enforcement. 

There is considerable jealousy 
and criticism of one another among 
these agencies which does not contrib- 
ute to good general cooperation. There 
are sqme outstanding examples of 
good cooperation between a few small 
groups of agencies, but unfortunately, 
there are a greater number of agencies 
not cooperating with one another. 

: The situation is particularly 
deplorable because the geographical 
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locations of the agencies’ jurisdictions | 
are so intertwined in many cases.” 
With respect to the courts in Los 
Angeles County, the California Crime 
Study Commission has found that there 
are about 75 inferior courts or divi- 
sions of these courts handling crim- 
inal cases. “There are city courts, po- 
lice courts, class A and B justice 
Courts, and municipal courts in the 
county handling criminal cases. . . . | 
There are overlaps of territory and of | 
subject matter by these courts. Many 
of these courts are presided over by 
laymen engaged in outside business or 
by lawyers engaged in private practice. 
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There is a lack of uniformity in the 
selection of these judges and in their 
qualifications and salaries. . . . 
There seem to be almost as many in- 
terpretations of the criminal laws as 
there are judges in these courts.” 


The first major task of any state 
government that is desirous of improv- 
ing its methods of dealing with or- 
ganized crime is to overcome this 
atomization and diffusion of law en- 
forcement responsibilities. | There 
must be consolidation of law enforce- 
ment agencies along adequate terri- 
torial and jurisdictional lines. Efficient 
police work in any metropolitan area 
is impossible if the area is policed by 
a congery of independent police agen- 
cies, each with its own standards and 
ideas concerning law enforcement. 
Nor can adequate judicial administra- 
tion be expected from large numbers 
of independent, inferior, part-time 
courts spread throughout a particular 
area without plan. 

While prosecuting attorneys’ offices 
usually have a larger territorial juris- 
diction than either police departments 
or courts, their organization has also 
been found to be defective in a recent 
survey: 

“As long as the County is used as a 
basis of prosecution, we shall continue 
to have a large number of prosecuting 
offices throughout the county, poorly 
equipped, manned by inexperienced, 
poorly paid prosecutors who devote a 
major part of their time to their own 
law practice or their own business and 
political interest. The counties of 


COMMENT 


smaller population do not have the re- 
sources to provide elaborate prosecu- 
torial offices.” 

This study favors the abolition of 
the county as the basis of jurisdiction 
for prosecutorial offices and the divi- 
sion of the state into a limited number 
of districts of roughly equal popula- 
tion, with a prosecuting office attached 
to each district. 

It should be noted that only the bar- 
est beginnings have been made in the 
field of consolidation of law enforce- 
ment agencies with a view to improv- 
ing their efficiency. Years of agitation 
for consolidation of police departments 
in metropolitan areas has produced 
such agencies as the county police de- 
partment in Arlington, Virginia, where 
all the policing for county is done by 
a single integrated force under a police 


chief responsible directly to a county 


manager. But elsewhere there has 
been little consolidation of police 
forces. “The idea of a completely in- 
tegrated modern sole enforcement unit 
for the county has been little favored,” 
states the author of a recent survey of 
police administration, Col. Earle W. 
Garrett. “Cities and villages cling to 
the police service which they know 
they can control even though such po- 
lice service is far less efficient than 
what might be had from a consolidat- 
ed, integrated police agency.” Simi- 
larly, court consolidation, while it has 
been much talked about, has few con- 
crete achievements to its credits. 


Confronted with the universal atom- 
ization of law enforcement agencies, 
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heir failure to cooperate in dealing 
vith organized crime, and their gen- 
iral inefficiency, the Senate Committee 
tated in its Third Interim Report: 

“The Committee cannot find the an- 
wers to the problems which local or- 
sanization of law enforcement present 
vith the data presently available. The 
ratterns of local law enforcement are 
leeply embedded in the Constitutions 
nd Laws of the several States. They 
vere evolved at a time when conditions 
of life were much simpler and when 
rime conditions were not as complex 
is they are today. They require a 
horough overhauling and a thorough 
e-examination in the light of what is 
equired to combat present day syn- 
licated and organized crime. The sev- 
ral states cannot hope to control jet 
slane criminality by the horse and bug- 
xy methods evolved in the early nine- 
eenth century.” 

The Committee therefore recom- 
nended that each state make an overall 
urvey of law enforcement agencies 
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“with a view toward bringing about 
greater cooperation between agencies, 
greater centralization of responsibility 
for lax enforcement of the criminal 
law, and greater efficiency.” Such a 
survey is a vital prerequisite to the 
consolidation of law enforcement agen- 
cies. It can provide the data for the 
planning of law enforcement agencies 
on a state-wide basis instead of relying 
on the traditional atomized approach 
of providing law enforcement as an 
incident to the home rule needs of 
villages, towns, cities and counties. 




















Many years ago there was a famous lawsuit when the Mississippi 
steamboat people got an injunction to prevent the railway from building 
a bridge across the Mississippi. Judge Mead, a famous orator of that day, 
spoke for 2 hours for the river people. And when he sat down everybody 
cheered. 

Then the lawyer for the railroad spoke for 1 minute: “First, I want to 
congratulate my opponent upon his wonderful oration. I never heard a 
finer speech. But it had nothing to do with the main issue. The only 
question for you to decide, gentlemen of the jury, is whether a man has 
more right to travel up and down the river than he has to cross the 
river.” 


Then he sat down. It didn’t take the jury long to decide in favor of 
this tall gawky country lawyer. His name was Abraham Lincoln.— 
CECIL B. DEMILLE, quoted by J. P. MCEvoy, San Francisco Chronicle. 







































ed Lawyer's Daydream 


By EDWARD W. ALLEN 
Of the Seattle, Washington Bar 


Some twenty floors of steel and stone, 
Between me and the street, 
Detach me from the aching throng 
That surges there to meet 
‘ With tens of other aching throngs, 
All grovelling in the street. 
My window overlooks the sea 
And many city blocks. 
I see the boats swing up the bay 
With hawsers in their chocks, 
Down on the salty water front 
They nudge into their docks. 
The very chair behind my desk 
Has passion for the sea 
With impulse irresistible 
At times rotating me 
To turn from tomes and people’s woes 
To gaze upon the sea. 
I watch a ship cast off her lines 
That bind her to the shore; 
She glides out toward the pathless deep, 
Out in the evermore; 
But leaves me there twixt land and sky 
My law books to explore. 
She leaves me there to work and dream, 
To work for meat and bread, 
To dream of Annam and Cathay 
Pedang and Diamond Head, 
To dream—No, I must turn to fees— 
My children must be fed. 



























ENATE Bill No. 2234 (Public Law 
456) which became effective on 
Dctober 7, 1952, contains approximate- 
'y one hundred amendments to the 
3ankruptcy Act. These clarify and 
torrect provisions of existing law in 
he light of fourteen years’ experience 
inder the Chandler Act. It was the 
;0-called non-controversial bill spon- 
sored by the National Bankruptcy Con- 
“erence, of whom Congress, in its Re- 
sort of the House Judiciary Committee, 
made these illuminating remarks: 
“The National Bankruptcy Confer- 
nce is a national group organized in 
1932, and composed of representatives 
»f national organizations, namely, 
National Association of Referees in 
3ankruptcy, American Bar Association, 
Commercial Law League of America, 
National Association of Credit Men, 
the American Bankers Association, and 
the American Institute of Accountants. 
t includes, also, otherwise unaffiliated 
awyers, law professors, and law text 
writers, recognized experts in the field 
»f bankruptcy law and procedure. The 
ronference during its entire existence 
nas been active in exploring, develop- 
ing and supporting improvements to 


; 
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The 1952 Amendments to 
The Bankruptcy Act 


By MORRIS WEISMAN 
of the Philadelphia Bar 


¥ 


Past President, Commercial Law League of America 
Condensed from the Commercial Law Journal, September, 1952 


achieve a better and more efficient 
operation and administration of the 
bankruptcy law. Among other things, 
it was active in connection with the 
Chandler Act, the revision by the Su- 
preme Court in 1939 of the General 
Orders and Official Forms in Bank- 
ruptcy, in the 1946 Referees’ Act 
putting the referees on a salary basis, 
and in numerous other proposals which 
have been made from time to time for 
bankruptcy amendments.” 

Among the important changes are 
amendments to sections 337 and 338 
relating to creditors’ committees under 
Chapter XI, designed to remedy de- 
fects felt principally by the so-called 
unofficial creditors’ committee. It has 
been held that the “committee of cred- 
itors” meant the official committee ap- 
pointed under section 338; that the 
only expenses allowable were those in- 
curred by such committee; its attorneys 
or agents after official appointment; 
and that the expenses incurred by any 
other committee, its attorneys or agents, 
were not allowable. 

The provisions have not worked out 
satisfactorily. The appointment of the 
official committee at the first meeting 


Thi 
leat 


Re! 
anc 
tio 
mo 


The | 
















The First Symbol of Bankruptcy 


e Long ago, late in the Middle Ages, the development 
s, of commerce and the security of English laws 
e caused many foreign merchants to settle in England. 
1- Among those attracted were the Lombards of Italy, 
al who were Europe’s first bankers and brokers. 


The Lombards gave their name to London’s Lom- 
bard Street, developed a vitally needed system of 


S exchange, and designated traders who failed as 
“bankrupts.” The Lombards ordered the table or 

“banque” of a failing trader or broker to be broken 

8 or “rupt” as a symbol of his failure. Adapting 

¥ these terms, the first English statute on the subject 

- was entitled an “Act against those who do make 

d bankrupts.” 

AS 

1- This story is related in greater detail in Volume I of today’s 

> 


leading lawbook on bankruptcy: 


; REMINGTON ON BANKRUPTCY 


y Remington on Bankruptcy provides you with an authoritative 

S, and understandable source of answers to all bankruptcy ques- 
tions. Inquiries are welcomed for full details about this 

It modern and exhaustive set. , 

ie 


The Lawyers Co-operative Publishing Co, @ Rochester 14, N. Y. 
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of creditors, at which were also re- 
ceived and determined the acceptances 
by creditors of the arrangement, gave 
such official committee little oppor- 
tunity, if any, to function for the 
benefit of creditors in passing judg- 
ment on the arrangement. Moreover, 
negotiations for a settlement were gen- 
erally started before Chapter XI was 
resorted to, and much, if not all, of the 
spade work may have been done at the 
expense of the unofficial committee, 
which expenses were not reimbursable. 

The new bill remedies this defect. 
Section 338 is amended by eliminating 
the official committee for the purposes 
of a chapter XI proceeding, where the 
unofficial committee has not been 
designated. Section 337 
amended to permit allowance of the 
actual and necessary expenses of an 
unofficial committee, its attorneys and 
agents, whether incurred before the 
arrangement proceeding is initiated or 
thereafter. 
are still retained: Such committee must 
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have been selected by not less than a 
majority in amount of the unsecured 
creditors. 

Many other changes which strength- 
en and expedite bankruptcy procedure 
are included in the new bill. The first, 
second and third acts of bankruptcy 
are strengthened. A distraint under a 
landlord’s warrant is now included 
among the unvacated or undischarged 
liens obtained through legal proceed- 
ings in the third act in bankruptcy. 





Section 14c (5) is amended to make} Man: 
the six-year period within which ob-| arty 
jection can be made to a discharge in a 
a subsequent bankruptcy proceeding fE 
run from the date of the commence-| ° 
ment of the prior proceeding rather} °°" 
(2) is than from the date of discharge. The fidu 
six years will now run from the date T 
when the prior proceedings began. to : 
Another change provides that claims} fidu 
may be filed within six months rather] lier 
than three months when bankruptcy] five 
The necessary limitations occurs following the failure of a plan] tion 
or arrangement. ceip 
Expert Testimony Te 
poil 
Following is a portion of a transcript taken from the record of a case min 
heard in one of the Cook County, Illinois courts: 
Q. Doctor, in language as nearly popular as the subject will permit, I 
will you please tell the jury just what the cause of this man’s death was? ser\ 
A. Do you mean the proxima causa mortis? per! 


Q. I don’t know, doctor. 


I-will have to leave that to you. 


A. Well, in plain language, he died of oedema of the brain that fol- F 
lowed a cerebral thrombosis, or possibly an embolism that followed, in e 
turn, arteriosclerosis. combined with the effect of a gangrenous 
cholecystitis. 7 AT! 

A Juror: Well, I'll be g--d----. AFF 

The Court: Ordinarily I would fine a juror for saying anything like auto 


that in Court, but I cannot impose a penalty upon you, because the Court 
was thinking the same thing.—Chicago Bar Record, 
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ATTORNEYS 
AND 
THEIR CLIENTS 


Many leading attorneys have found 
7Etna’s specially-prepared 26-page 
record book, “Fiduciary’s Record 
of Estate Transactions,” extremely 
convenient and useful in handling 
fiduciary matters. 

This helpful booklet is available 
to attorneys who are acting as 
fiduciaries, or who are advising 
clients in such matters. It contains 
five sections — each with instruc- 
tions — for inventory, claims, re- 
ceipts, disbursements and memo- 
randa. Also, seven important check 
points are listed as constant re- 
minders on proper procedure. 

In addition to providing extra 
services in its capacity as an ex- 
perienced surety, the A°tna Casu- 


For copies of “Fiduciary’s Record of Estate Transactions” 
contact the Etna representative in your community, or write: 
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alty and Surety Company offers 
exceptional facilities for provid- 
ing fiduciary bonds with efficiency 
and dispatch. 

7Etna’s broad experience in the 
fiduciary field is always available 
through your local AXtna repre- 
sentative. He can place at your 
disposal the resources of a com- 
pany with unquestioned financial 
strength and familiarity with all 
phases of fiduciary matters. 








. Ye steel-seizure litigation, despite 
the shortness of its life span, over- 
: shadowed all else in the 1951-52 term 
of the U.S. Supreme Court. Press and 

public rightly sensed that here was a 
- landmark in constitutional law (see 
: “The Future of Presidential Seizure” 
' by John P. Frank, FORTUNE, July, 
* 1952). Talk about the case will con- 
’ tinue for years as scholars and jurists 
‘ take its teachings to heart. 

One interesting but little-noted as- 
pect of the steel decision was a com- 
plete about-face made by the Court 
within a little over a month. On June 
2 Justice Black delivered the Court’s 
opinion denying the President's power 
to legislate. Only five weeks earlier, in 
another case, Justice Black has been 
alone in his view that the Constitu- 
tion denied this power. In April the 
question was whether the President 
could establish a military court to try 
an American soldier's wife in Get- 
many. Black’s lone dissent then 
presaged the opinion he wrote for the 
Court majority on steel. His words in 
the two opinions are almost identical: 
*This is an excerpt from a much longer 


article entitled “The Supreme Court 
Docket.” Copyright TIME Inc., 1952. 


The Steel Seizure 
Litigation 
By MARK H. WOOLSEY 


Member of the New York Bar 


Managing Editor, U.S. Law Week 
Reprinted from Fortune*, October, 1952 








“The very first Article of the Con- 
stitution begins by saying that ‘All 
legislative powers herein granted shall 
be vested in a Congress’ and no part 
of the Constitution contains a provi- 
sion specifically authorizing the Presi- 
dent to create courts to try American 
citizens . . . if American citizens in 
present-day Germany are to be tried 
by the American Government, they 
should be tried under laws passed by 
Congress and in courts created by 





Congress under its constitutional au- Tl 
thority.” (Miélitary-court-case dissent) ti 

“And the Constitution is neither gi 
silent nor equivocal about who shall th 


make laws which the President is to 
execute. The first section of the first 






article says that ‘All legislative powers Y 
herein granted shall be vested in a in 
Congress . . . The Founders of this 0: 
Nation entrusted the lawmaking power yc 





to the Congress alone in both good and 
bad times.” (Steel majority de- 
cision) 









To many lawyers the steel case 
taught anew an old lesson, that it is 
a part of a free society's wisdom to 
leave some controversies unsettled, 
In the classic example of irreconcilable 
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i 

| positions—the state demanding mil- 

| itary service and the religious objector 

| refusing—the U.S. has always made 

some kind of provision for the recal- 
| citrant. Unlike many of its European 
| counterparts, our Congress had delib- 

, erately refrained from exerting its 

| sovereign power to the limit. Like- 
wise, F.D.R., a master politician, con- 

, sistently avoided a Supreme Court test 

. of his numerous industrial seizures. 

: Mr. Truman—to the country’s pal- 
pable detriment—exercised no such 
judicious forbearance from forcing an 

- issue. In the steel case he requested a 

. clear-cut ruling on his power to seize 

' an industry when a nationwide strike 

, threatened to curtail defense produc- 

. tion. And the Supreme Court gave 
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him a clear-cut answer: under present 
conditions, at least, the Constitution 
grants no such authority. 

Had the Court invoked its long- 
standing rule against examining con- 
stitutional problems if a case can be 
disposed of on other grounds—an- 
other example of prudent self-restraint 
—it might well have reached a non- 
constitutional decision. Once the 
Justices chose to reach the merits of 
the steel case, however, the fat was in 
the fire. A ruling in the President's 
favor would have given judicial ap- 
proval to “government by decree”; the 
ruling against him that was made may 
conceivably tie a President's hands at 
some future time of peril. 


Reputation 


We must always remember that a man’s reputation is made not because 
of a few outstanding events in his life but because of little things. It is 
from totaling the small details in a man’s professional or business life 
that we form our picture of his true character—Albert Conway, Think. 


A Mail Order 


A suit having been brought against a defendant, his counsel interposed 
a demurrer that had the effect of throwing it out of court. Soon after- 
wards the same lawyer was elected to Congress, and while at his post of 
duty he was surprised one day to receive a letter from his former client, 
saying: “I am sued again. Please send me another one of them things 
they call demurrers.”"—Case and Comment, April, 1912. 


A Judicial Request 


A New York lawyer and judge invited a friend of his, a lawyer from 
Boston, to go for a short trip on his yacht. A storm came up, and the 
boat began to roll in a manner the Boston man did not relish. The judge 
laid a hand on his friend’s shoulder, and said: “My dear fellow, is there 
anything I can do to make you comfortable?” 

“Yes,” was the grim reply, “overrule this motion.”—Case and Comment, 
March, 1913. 
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Shepard Cuts A Cake 


With 80 years of successful experience be- 
hind it, Shepard could afford to sit back and 
count the candles on its anniversary cake. 
Instead, it is workin, harder than ever. 


Since World War II Shepard’s has com- 


pleted and equipped a new plant and moved 
its extensive operations close to the eo- 
praphic center of the country. 


It is improving its organization in every 
way so that it may do its part in meeting, the 
increasin?, demands of the legal profession 
for the next 100 years. 


On 


Shepard’s Citations 


Colorado Springs 
Colorado 


Copyright, 1953 by Shepard's Citations, Inc. 






ABA PERMANENT HOME NOW ASSURED 


() ome permanent home of the Amer- 
ican Bar Association is now as- 
sured. The House of Delegates at 
the San Francisco meeting in Septem- 
ber finally settled the location by over- 
whelming vote in favor of accepting 
the gift of the University of Chicago 
of a block of land on Sixtieth Street 
in Chicago, across the Midway from 
the University. There are no condi- 
tions to the offer except (a) a head- 
quarters building will be erected, and 
(b) the University has the first option 
to purchase any building or improve- 
ments placed upon the donated land 
at an appraised value in the event the 
property is abandoned or offered for 
sale by the Association. The Board of 
Governors was vested with the respon- 
sibility of executing the mandate of 
the House of Delegates, including 
financing and construction. 


The new Board of Governors, at its 
first session on Friday, September 19, 
authorized the appointment of a 
special committee of three known as 
the “New Building Committee.” Presi- 
dent Robert G. Storey immediately 
appointed the following members of 
that committee: Allan W. Higgins, of 
Boston, Massachusetts, Chairman; Don- 
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AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 





ald A. Finkbeiner, of Toledo, Ohio; 
and Ross L. Malone, Jr., of Roswell, 
New Mexico. The Committee held 
its first meeting in San Francisco, and 
the members are very enthusiastic 
about their task. The first duties of 
this committee will be to prepare and 
present to the Governors a complete 
financial and construction program. 
It is expected that the financial 
campaign will be completed, that the 
contract for the Headquarters Build- 
ing will be let, and that actual con- 
struction of the building will begin 
before the opening of the 1953 Annual 
Meeting in Boston. It is hoped that 
the completed physical plant can be 
dedicated when the 1954 Annual 
Meeting convenes in Chicago. 


“Our new home,” says ABA Presi- 
dent Storey, “should symbolize the le- 
gal profession. Our most pressing and 
immediate need is an adequate head- 
quarters building so that our perma- 
ment staff may function properly. 
Moreover, we should concentrate all 
the organized bar activities of our own 
Association and affiliated groups at 
this location. The lawyers of the 
United States are not only entitled to 
an adequate administration building, 
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Architect’ 5 Drewing of Administration Building at at American Bar Center in Chicago. 


but also to an appropriate bar associa- 
tion library in which bar association 
materials, reports; books and data 
may be deposited. The American Bar 
Association home should include 
facilities for research on bar associa- 
tion objectives. I believe that all the 


members of our profession will want 


a part in this project. Definite finan- 
cial and architectural plans will soon be 
announced. I welcome constructive 
suggestions from any lawyer relative to 
the type of home we should build and 
the method of financing.” 


ABA MEETING CALENDAR FOR 1953 


The ABA 1953 Annual Meeting— 
designated as “The Diamond Jubilee 
Convention” with the theme of 
“Liberty Under Law’—will open Au- 
gust 24, 1953, at the Statler Hotel in 
Boston. There will also be a Region- 


al Meeting in Omaha, Nebraska, May 
7, 8, and 9, 1953, for the lawyers of 
Nebraska, Missouri, Kansas, Iowa, 
Wyoming and South Dakota. A sec 
ond Regional Meeting is also in the 
planning stage for the spring of 1953. 


Sad—But True 


It’s not very reassuring these days to be told you're as sound as a 


dollar —Tax Topics. 
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S A representative of another pro- 
fession, I would reassure my 
legal friends that, relatively speaking, 
the state of their general education is 
perhaps higher than that of others— 
for instance, medicine and engineering. 
Indeed, the common complaint di- 
rected at the members of most special- 
ized professions is that they are un- 
educated with respect to all things 
except their specialties. If it be true 
that lawyers are better “educated in 
general” than those in other profes- 
sions, I suspect this happy condition 
arises from the obvious fact that, even 
under the poorest instruction in the 
law, its very substance must perforce 
introduce its students and practitioners 
to the vast array of human and social 
problems and our knowledge of them 
which constitutes the substance of 
general education. 


Even if the lawyers are better off on 
this score than other professionals, I 
gather that law schools desire to pro- 
duce better lawyers than we now have. 
If careful attention to the quality and 
kind of general education in both their 
pre-legal experience and their course 
of legal study will help produce them, 


The Natural Sciences and 
The Law 


By Dr. FREDERICK L. HOVDE 
President of Purdue University 


Reprinted from the New York University 
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then it will be useful to examine the 
problem carefully. 


It is significant to note that, among 
the professions, law prescribes the 
least with respect to the kind and 
variety of pre-legal studies. I suspect 
this lack of specification stems from 
the fact that the law, as the rules un- 
der which every person must live and 
work, embraces almost every activity 
of man. I am quite sure that I would 
not change this situation, nor would 
most educators, in my opinion. To be 
sure, the requirements of a college de- 
gree for those who enter our leading 
law schools imposes on the student the 
requirements of his particular under- 
graduate college, and almost all our 
colleges attempt some degree of 
breadth in the formal educational ex- 
perience of their students. At any 
rate law faculties have not generally 
been willing to specify the kind of 
general education they would like to 
see included in the pre-legal years. 


The educational process itself is a 
human activity about which we have 
a few basic scientific facts. First, it is 
a self process, self energized and mo- 
tivated, and it occurs only in the living 
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lindividual; second, vast differences 
| exist among individuals in the capacity 
land nature of their intellectual and 
emotional machinery—even among the 
'members of a selected group such as 
lawyers. These two basic considera- 
‘tions have led the colleges to attempt 
‘to prescribe, through counseling and 
| guidance procedures, the most fruit- 
'ful educational experience for each 
‘ individual student. 
| The only difficulty with this pro- 
‘cedure is that its success depends on 
B) wise and efficient counselors who must 
‘possess wide knowledge and even 
know, for instance, something about 
i the law as a profession. Of equal im- 
i portance, yet more difficult, our coun- 
‘ selors must know a good deal about 
‘each particular student whom they 
‘counsel. The colleges and universities 
are making progress on both these 
: scores. 


| If the legal profession is concerned 
with the general education of students 
- in the pre-law years, then it must help 
us in the colleges, at least to the extent 
_ of telling us what is wanted in more 
‘ than vague generalities so that we may 
‘counsel our students more effectively. 
: Justice Vanderbilt has already helped 
by pointing the way to do this in his 


opening address at the Dedication of © 


, the new Law Center of New York 
- University, wherein he described the 
, five essential functions of the great 
| lawyer: counseling; advocating; im- 
_ proving the profession, the courts, and 
the law; leadership in molding public 
opinion; and, finally, unselfish devo- 
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tion to public office. I have counseled 
many students and I submit that Jus- 
tice Vanderbilt's simple analysis would 
improve significantly any attempt of 
mine to advise a pre-law student 
should I be called upon to do so. 

‘ The subject-matter and methods of 
the natural sciences in an age of tech- 
nology, as Doctor Bronk* has so ably 
pointed out, have much to contribute 
to the education of a lawyer. We in 
the colleges have struggled long to 
develop courses of study in the 
sciences directed to the needs of edu- 
cated men who are not scientists. Suc- 
cess we cannot claim, but at least we 
are trying. 

With respect to the meaning of the 
natural sciences for the law, one may 
ask what is there about science that 
has special significance for the legal 
profession. It struck me that the men 
of science are constantly directing their 
efforts to improve our knowledge of 
nature and man by the application of 
the scientific method. Do lawyers in 
general have the same attitude toward 
“legal science”? (Can members of the 
legal profession or our law. schools 
point to vigorous programs of re- 
search, investigation, and study—all 
directed at improving our laws, legal 
procedures, and the administration of 
justice? 


“See address “The Natural Sciences and 
the Law,” by Dr. Detlev W. Bronk, Presi- 
dent of Johns Hopkins University, deliv- 
ered at the Dedication Ceremonies of the 
New York University Law Center and 
reported in New York University Law 
Review, January, 1952. 
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I see the men of education, medi- 
cine, engineering, and science con- 
stantly striving to imcrease their 
“know-how” and to improve their work 
and effectiveness and, happily, there 
is an increasing awareness that they 
and their work are not divorced from 
the body politic. As a layman I am 
not aware of similar drives on the part 
of members of the legal profession ex- 
cept perhaps the highly significant 
work of the American Law Institute 
and the programs of a few of our lead- 
ing bar associations. 

A minor example, and perhaps not a 
good one, is found in the fact that the 
drive to revise and modernize out- 
moded building codes comes from the 
technologists and engineers—not from 
the lawyers. 


In my capacity as the President of 
a state university, I have the oppor- 
tunity, every two years, to watch close- 
ly how laws are made at the state 
level. Certainly most of them arrive 
on the statutes in strange ways—cer- 
tainly not at all in a scientific way— 
not at all on the basis of complete facts 
and information—not at all with care- 
ful references to alternate ways of 
accomplishing the goals, And in law- 
making bodies few professions are 
represented other than the law. 


The law is classified as a social 
science. Application of the methods 
of the natural scientist to problems in 
social science is on the way as new 
methods and techniques, capable of 
handling the complex variables of any 
social problem, are developed. For 
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instance, many of the phenomena of every | 
the social sciences are described in| pig. 

statistical language. The science of| device 
statistics has developed rapidly in re-| suden 
cent years and ingenious calculating] fact ¢ 
machines are now in being which are 
capable of giving solutions to equations 
with many variables. Such new in- 
struments and techniques from science 
are sure to help us towards the solution 
of our social problems. Today the 
use of statistical concepts, expression, 
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and language has become so wide-| jnchy 
spread and universal that members of} po 
all professions should have some ac-| the ; 
quaintance with the fundamentals of] jarur 
this special language. ing © 

Scientists, like lawyers and doctors,| sugge 
have developed a special language of} cours 
their own. In professional fraternities} used. 
these special languages are extremely| respe 
useful, but when it comes to crossing] socio 
the boundaries of the specialties} the v 
semantic and language difficulties are} scien 
real barriers to understanding. ers © 

I have little patience with the old} own 
and experienced professional man, be} with 
he professor or practitioner, who com-| Ow2 
plains that the young men of seventeen O 
to twenty-four are not like he is now,} vast 
or are not young replicas of Mr. Jus-| lege 
tice Holmes at the height of his pow- | Unf 
ers. Such men have evidently for-| inn 
gotten what they were like when they | plis! 
were young. It is scientifically impos- Q 





sible to produce a wise man by a four- 
year course in any college. What we 
can do, however, is provide the basic 
intellectual tools with which to build. 
In my view the primary objective of 
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Every motivating and helpful 
device should be brought to bear on 
students to impress upon them the 
fact that both their professional and 
general education have just begun and 
must be continued as long as they live. 

From this point of view I suggest 
that both the bar associations and the 
law schools give serious attention to 
top-flight adult education programs in 
all the subjects of value to the lawyer, 
including the sciences. 

Doctor Bronk established a case for 
the inclusion of the study of the 
natural sciences in the pre-legal train- 
ing of our lawyers. He gave valuable 
suggestions with respect to the kind of 
courses and teaching which should be 
used. I would second his ideas with 
respect to the history of science, the 
sociological implications of science, 
the use of literature and biography of 
science, and by insisting that the teach- 
ers of related subjects include in their 
own subject-matter materials dealing 
with the impact of science on their 
own fields of learning. 

Of course, the problem would be 
vastly simplified if undergraduate col- 
leges were manned with great teachers. 
Unfortunately great teachers are few 
in number. The problem is to accom- 
plish the task with the people we have. 

One of the most important elements 
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in the learning process as it occurs in 
young men of college age is motiva- 
tion. In courses of study in which the 
student can see value and usefulness 
for his personal objectives the requi- 
site motivation exists. Ir is a different 
story when it comes to courses in gen- 
eral education. A great teacher can 
motivate the student, a wise counselor 
can do it, and the great practitioners of 
the professions can help by emphasiz- 
ing the importance of general educa- 
tion in the intellectual armory of 
lawyers. While subject-matter content 
and the organization of general courses 
in science are important, the real 
answer, in my opinion, will be found 
when colleges and professional schools 
improve their ability to motivate 
people to self-propelled study through- 
out life. The capacity is available in 
our people, the schools need only to 
provide the stimulation, incentive, and 


opportunity. 
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Reprinted from The Brief Case*, published by The Bar 


Association of San Francisco, California 


LMOST three-quarters of a century 
has elapsed since courageous 


: Clara Shortridge Foltz mandamused 


the directors of Hastings College of 
the Law, (first law school of the Uni- 


' versity of California), to admit her as 
; a student. 
, assumed that the legal profession was 
* closed to women. 
: lightened Supreme Court of Cali- 


Up to that time it was 
Not so to the en- 


fornia, which held: 

“Females (sic) are entitled, by law, 
to be admitted as attorneys and coun- 
sellors in all the courts of this state, 
upon the same terms as males.” (54 
Cal. 28, 35 (1879) ) 

It is noteworthy that this epoch- 
making decision was “By the Court.” 
It would be ungracious for one who 
has been a “female” lawyer and who is 
now a “female” judge to accuse the 
learned justices of the Supreme Court 
of hiding behind the anonymity of an 
unsigned decision. However, there 
still exists a mild curiosity as to the 


“This article appeared originally in the 
August-September, 1952, issue of “The 
Brief Case,” a special souvenir issue com- 
memorating the 75th Annual Meeting of 
the American Bar Association, September 
15th-19th, 1952, at San Francisco. 


California Women 
































identity of the learned and liberal jus- 
tice who wrote the opinion. 


Before leaving the redoubtable Mrs. 


Foltz, it is worth noting that within} Tho 
four years after her admission to the| oy | 
bar she was employed in an enter-| 4,4), 


prise requiring considerable technical 
skill and that within seven years the 
Supreme Court affirmed a judgment in 
her favor for a fee of $1,450, (Foltz v. 
Cogswell, 86 Cal. 542 (1890) ). That 
was real money in 1890. 


Mandamus is no longer required to 
allow a woman's entry into law school. 
Perhaps the horrendous California bar 
examinations should be sufficient dis- 
couragement, without the prerequisite 
of a prerogative writ. Far from being ff 
discouraged, women have invaded the 
profession of law in ever-increasing | 
numbers. Women are now as prom- 
inent in the practice of law as they 
are in the practice of medicine. 


In California, one of our District 
Courts of Appeal is presided over by 
Justice Annette Abbott Adams. There 
are four women Superior Court judges, 
two in Los Angeles, one in Oakland, 
and one in San Francisco. There are 
four Municipal Court judges, two 
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judges of the “Justice Court,” and 21 

Justices of the Peace. One of our» 
leading authorities on the law of com- 

munity property and domestic rela- 

tions is Professor Barbara N. Arm- 

strong, of the law faculty of the Uni- 

versity of California. Approximately 

10 per cent of the membership of the 

Bar Association of San Francisco is 

composed of women. There are two 

recognized women bar associations in 

Southern California, one with 81 

members, and one with 63 members. 

Upon the basis of available figures, 
approximately 10 per cent of the 
lawyers of California are women. 
This means over 2500 lawyers. 


There are a few of these women 
who are not actively representing 
clients, but who are otherwise engaged 
in the field of law. Where do we find 
them? 


Generally, women are willing to take 
positions which will permit them to 
practice law, even though the financial 
returns are modest. Thus, a number 
of our best young women lawyers are 
research assistants and legal secre- 
taries to judges of the Supreme and 
Appellate Courts and to federal judges. 
Some young women and some more 
mature are associated with public 
offices, such as the Attorney General of 
the State, United States attorneys, dis- 
trict attorneys and city attorneys. Still 
others are employed as house attorneys 
in various federal offices. This does 
not mean that the public services are 
the only ones in which women lawyers 
are prominent. Many of the large 
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law firms employ one or more women 
lawyers. In some instances wo 
have become members of established 
and successful legal partnerships. One 
of the outstanding criminal lawyer 
of the state is a woman. At least two 
others are successful specialists in the 
field of domestic relations. Oddly 
enough, there are even a few successful 
husband-and-wife partnerships. 

So we may take it as established that 
the woman lawyer has entered the legal 
profession upon almost the same terms 
as her brother of the bar, with perhaps 
more accent on public service. 


Now, what about her competeng 
and her integrity? Experience ha 
taught me that there are good lawyer 
and bad lawyers; there are industrious 
lawyers and lazy lawyers; there are 
aggressive lawyers and shy lawyers; 
there are forthright lawyers and 
fortunately only a few elusive lawyers 
It is my best judgment that the propor- 
tion in each category is the same with 
women as it is with men. 

As to her relationships with other 
lawyers, women are received and 
treated by men with the respect and 
consideration which they deserve. No 
special favors are asked or given 
Women are cordially welcomed inw 
lawyers’ associations and clubs and al- 
most invariably will be found upon 
boards of directors of such organiz- 
tions. In conference or in court they 
receive the same consideration and 
deference as any other reputable 
lawyer. 

And what about sex? In all of my 
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experience as a practicing lawyer, as 
an Assistant District Attorney, as 
Municipal Judge, and as Superior 
Judge, I have never seen or heard of a 
woman lawyer using the sex angle to 


obtain anything for her client or her- 
self—not even before a jury. 

I conclude that women lawyers, like 
women mothers and women wives, are 
here to stay. 


The Origin of “Pork” 


In the 51st Congress, 60 years ago, 2 days had been set aside for 
consideration of public building bills. It was a Republican Congress and 
a Republican member had moved adjournment before consideration of 
bills had been completed. Above the hubbub rose the voice of Tom 
Clunie, a Democratic congressman from San Francisco. 


“Hold on! Hold on! he yelled. 
of pork.” 
Amid the laughter the motion to adjourn was defeated and Tom Clunie 


was given his public building. Since that time any appropriation for a 
district has been called “pork.”—H. J. HASKELL, Kansas City Star. 


“Don’t adjourn until I get my piece 


Air Carrier’s Liability — passen- 
ger’s baggage. In Lichten v. Eastern 
Airlines, 189 F2d 939, 25 ALR2d 
1337, (1951) US Av 310, an air- 
plane carrier transported a passenger's 
baggage under a stipulation in its filed 
tariffs that any jewelry should be at 
the passenger's risk. Such stipulation 
was held by the Second Circuit, in an 
opinion by Circuit Judge Chase, to 
be a part of the carrier’s contract with 
the passenger, and to be one within 
the power of the Civil Aeronautics 
Board to approve. It was further 
held that its reasonableness could not 
be attacked in the courts until the ad- 
ministrative remedy for the correction 
of unreasonable stipulations had been 
exhausted; and that the fact that the 
luggage was carried beyond the pas- 
senger’s destination by mistake did not 
render the stipulation inapplicable. 

The “Liability of air carrier for loss 
of or damage to passengers’ baggage or 
contents thereof” is discussed in the 
appended annotation in 25 ALR2d 
1352. 

Airplane Passenger’s Trip Insur- 
ance — coverage of policy. In Fidel- 
ity & Casualty Co. v. Smith, 189 F2d 
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315, 25 ALR2d 1025, (1951) US A 
250, the Tenth Circuit, in an opinio 
of Circuit Judge Huxam, held ¢ 
the coverage of an airplane pa 
ger’s round-trip insurance policy 0 
the first round trip taken under t 
original ticket or on substituted tran 
portation on other approved airline 
extends to a trip on other than th 
line issuing the original ticket, mad 
in order to stop off on the return tri 
at a city not reached by such lin 
although the transportation was no] 
on a ticket obtained in exchange fof 
the return portion of the originalj 
ticket. 

The appended annotation in 2) 
ALR2d 1029 discusses the few reported 
cases which involve the “coverage of 
airplane passenger's trip insurance pol 
icy. 

Architect’s Liability — for defec 
tive plans. Hill v. Polar Pantries, 219 
SC 263, 64 SE2d 885, 25 ALR2d 1080, 
was an action by the owner of a frozen 
food locker plant for damages by rea 
son of defects attributed to defective 
plans and specifications furnished by 
defendant or to defendant's failure 
adequately supervise their execution. 
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It was held by the South Carolina 
Supreme Court, in an opinion by Jus- 
tice Oxner, that there was an implied 
warranty of the sufficiency of the plans 
and specifications for the contemplated 
purpose, and that the evidence was suf- 
ficient to support the jury’s findings of 
a breach of such warranty or of the 
duty to supervise the work. 

The “Responsibility of one acting 
as architect for defects or insufficiency 
of work attributable to plans” is dis- 
cussed in the appended annotation in 
25 ALR2d 1085. 


Automobile Guest Statute — #er- 
mination of host-guest relationship. 
Hayes v. Brower, 39 Wash2d 372, 235 
P2d 482, 25 ALR2d 1431, involved a 
situation in which four boys, wishing 
to get to a bus stop ten blocks away, 
solicited a lift in the automobile of an 
acquaintance, one of them saying that 
they would be glad to pay for some 
gas for the car. Without replying, 
the driver of the automobile opened 
the door, drove out into the highway, 
and while racing another automobile, 
over the protests of the others that he 
was going too fast, struck a parked 
car and a utility pole. One of the 
boys riding with him was killed and 
two others were injured. 

In actions for such death and in- 
juries, it was held by the Washington 
Supreme Court, in an opinion by Jus- 
tice Beals, that the evidence did not 
show that the boys were, on entering 
the car, other than invited guests who, 
under a host-guest statute, could re- 
cover only for intentional injuries, and 
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that such status was not altered wh 
the driver unlawfully started to 
or when they protested that he vy 
driving too fast. 


tation in 25 ALR2d 1448 is “Proreg 
by guest against driver’s manner 
operation of motor vehicle as term 
nating host-guest relationship.” 


payer's standing to raise. A state st 
ute providing for the reading of Bibi 


brought in the state courts by a ta 
payer and by a parent of a pupil, wh 
however, had graduated before an 

peal was taken to the Supreme Cor 


without reaching the merits of th 
controversy, six members of the Unite 


standing to raise the constitution 
question before the Supreme Co 
or, as expressed in the opinion, tha 
in view of the lack of such standing} * 
no “case or controversy” was presented 
upon which the court could act. 


in 96 L ed 481. 
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Whower to punish for. 


CASE AND 


§ Contempt of Court — summary 
At the end of 
trial of Communist Party leaders 


aernment by force or violence, their 


ttorneys and a layman acting as his 


Tontemnpe, and sentenced to jail, by 
he trial judge, on various specifica- 


Mions charging misconduct amounting 
ate st 


of Bib 


0a conspiracy against the judge to 


The sole question before the United 
States ee Court in Sacher v. 


a was quiborined under Rule 42(a) of 


the Federal Rules of Criminal Proce- 


by another judge after notice, hearing, 
and opportunity to defend. 
In an opinion by Justice Jackson, 


ited five of the members of the Court held 


ithe] marily to punish the contempt himself, 


and that it was proper for him to defer 

decision until the end of the trial. 
The subject of the appended anno- 

tation in 96 L ed 762 is “Exercise of 


ing} federal court’s summary power to pun- 


ish for contempt committed in the 
presence of the court.” 


Criminal Legislation — indefinite- 
mess as affecting validity. In Boyce 
Motor Lines v. United States, 342 US 
337, 96 L ed 367, 72 S Ct 329, one of 
appellant’s trucks, while en route to 
Brooklyn, New York, passed through 
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the Holland Tunnel, its load of carbon 
bisulphide exploded. Appellant was 
indicted for knowingly violating an 
Interstate Commerce Commission reg- 
ulation which required drivers of mo- 
tor vehicles transporting explosives or 
inflammable liquids to avoid “so far 
as practicable, and where feasible,” by 
pre-arrangement of routes, driving 
through congested thoroughfares, tun- 
nels, etc. The district court dismissed 
the indictment on the ground that the 
regulation was invalid for vagueness. 

In agreement with the Court of Ap- 
peals, six members of the United States 
Supreme Court, in an opinion by Jus- 
tice Clark, held the regulation valid, 
taking into consideration that only 
those who knowingly violated the reg- 
ulation could be punished under the 
statute which authorized the Commis- 
sion to promulgate the regulation. 

The Supreme Court cases concerned 
with “Indefiniteness of language as 
affecting validity of criminal legisla- 
tion” are discussed in the appended 
annotation in 96 L ed 374. 


Defective Appliances — injury to 
tenant from; landlord's liability. In 
Primus v. Bellevue Apartments, 241 
Towa 1055, 44 NW2d 347, 25 ALR2d 
565, the child of a tenant ‘in an apart- 
ment house accompanied his mother 
to the laundry room in the basement 
and was severely injured when his 
fingers were caught in the unguarded 
gear box of an electric mangle oper- 
ated by the mother. The laundry room 
was for the common use of all the 
tenants in the apartment house, and 





40 CASE AND 


the mangle was furnished by the land- 
lord. The action was by the child 
against the landlord. There was a 
verdict in favor of the child. 

In an opinion by Justice Oliver, the 
Iowa Supreme Court upheld the land- 
lord’s liability, upon the ground that, 
the laundry room being for the use 
of all the tenants, it was retained in 
his control and he was under a duty, 
therefore, to keep it, and the appliances 
furnished with it, in a reasonably safe 
condition. This liability was held not 
to be excused by any negligence on the 
part of the mother. 

The appended annotation in 25 ALR 
2d 576 discusses “Landlord's liability 
for personal injury or death due to 
defects in appliances supplied for use 
of different tenants.” 


“Which gets me off easiest 
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Divorce or Annulment — racia 
religious, or political differences 
ground for. A divorce was sought in 
Donaldson v. Donaldson, 38 Wash2 
748, 231 P2d 607, 25 ALR2d 919, by 
the wife on the grounds of habitual 
drunkenness, cruelty, and personal in- 
dignities. By cross complaint, the hus 
band sought a divorce on the ground 
of deception of the wife at the time 
of the marriage in that she refused or 
failed to reveal that she was a Com 
munist and had renounced her Catholic 
faith, and on the ground that, after 
the marriage, she refused to give up 
such beliefs but subjected defendant 
to indignities by associating with Com- 
munists and inviting them to the par- 
ties’ home. 


to admit I’m guilty 


or make you prove it?” 
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A decree denying plaintiff's, and 
granting defendant's, prayer for di- 
vorce was affirmed as to the former 
and reversed as to the latter by the 
Supreme Court of Washington which, 
in an opinion by Justice Beals, held 
that the evidence was insufficient to 
support plaintiff's charges of defend- 
ant’s habitual drufikenness, cruelty, and 
personal indignities or defendant's 
charges of plaintiff's deception at the 
time of the marriage; and that plain- 
tiffs religious belief, or lack of such 
belief, and political or social opinions 
were neither in themselves ground for 
divorce nor within the terms of a 
statute authorizing divorce for cruel 
treatment or personal indignities. 

The appended annotation in 25 ALR 
2d 928 discusses “Racial, religious, or 
political differences as ground for di- 
vorce, separation, or annulment.” 


Dower or Curtesy — in condi- 
tional estates. The deceased was the 
owner of an interest in land under a 
defeasible fee with an executory devise 
over upon his dying without issue. 
By his will he left all of his estate to 
his widow. The West Virginia join- 
ture statute provides that provisions for 
jointure “shall be taken to be intended 
in lieu of dower unless the contrary 
intention plainly appears.” The widow 
claimed dower in the interest held un- 
der the defeasible fee. 

Upholding this claim the Virginia 
Supreme Court of Appeals, in an opin- 
ion by Justice Miller, held in Snidow 
v. Snidow, 192 Va 60, 63 SE2d 620, 
25 ALR2d 326, that (1) a defeasible 
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fee of this kind, although extinguishe 
as to the owner and his heirs by hig" 
death, is nevertheless subject to dowep 
and (2) the jointure statute is inaf 
plicable where the widow is given th 
entire estate, since her dower is merge 
in the fee and there is no need for a 
election by her between dower ani 
the will. 

The appended annotation in 2) 
ALR2d 333 discusses “Dower or cut} 


or expiration.” 


Excessive Bail — in federal cou 
In Stack v. Boyle, 342 US 1, 96 L eff: 
3, 72 S Ct 1, bail was fixed by the 
District Court in the uniform amoug 
of $50,000 for each of twelve membenf” 
of the Communist Party charged wit? 
conspiring to teach or advocate 


or violence. In objecting to their 

tions to reduce bail, the government off" 
fered only evidence showing that othe’ 
persons previously convicted undef 
like charges had forfeited bail. Afre 

their motions were denied, they file the 
applications for habeas corpus, whi¢ yound 
were denied by the courts below. 

As regards the principles governing 
allowance of bail, the United Srarep® 
Supreme Court, in an opinion by Chie 
Justice Vinson, held that the traditional 
standards of fixing bail, as expressed isf* 
Rule 46(c) of the Federal Rules 
Criminal Procedure, were to be apf"? 
plied to each defendant individually {9 4 
and that these standards and the com} IL 
stitutional prohibition of excessive bailj™ 





were violated, 
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if, in the absence of 
gstifying evidence as to each of the 
efendants, bail was fixed in an un- 

ally high amount. As regards the 


wpocedure, it was held that the peti- 


“agoners’ proper remedy was by motion 


» reduce bail, with right of appeal to 
e Court of Appeals. 

| The appended annotation in 96 L ed 
4 discusses “Excessiveness of require- 
nts as to bail in criminal case in 


. In an action brought in an Ohio 


date court under the Federal Em- 


pyers’ Liability Act, in which the 


waintiff alleged that a release relied 


pon by defendant was void because 
btained by misrepresentations as to 


#3 contents, a verdict was rendered 


the plaintiff. The trial court later 
mtered a judgment notwithstanding 


ame verdict on the ground that fraud 


mad not been shown by convincing 


idence. This judgment was reversed 
the Ohio Court of Appeals on the 


grounds that under controlling 


“4 Dhio law (1) the release was valid, 


though procured by misrepre- 


sfentations as to its contents, and (2) 
stthe factual issues as to fraud were prop- 


tly decided by the trial judge rather 


dually , 


© cot In Dice v. Akron, Canton & Youngs- 


= 


town Railroad Co., 342 US 359, 96 
Led 398, 72 S Ct 312, in an opinion 
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by Justice Black, five members of the 
Supreme Court of the United States 
approved the judgment of the Court 
of Appeals on the grounds that (1) 
the validity of the release was gov- 
erned by federal law, (2) the release 
was void under federal law, if obtained 
by misrepresentations as to its con- 
tents, and (3) that it was for the jury 
to decide this question, notwithstand- 
ing the local practice to the contrary. 
While agreeing with point (1), 
four members of the Court held that 
the case should be remanded for fur- 
ther proceedings on the sole question 
of fraud. They took the view that 
Employers’ Liability cases were gov- 
erned by the method of trying the 
equitable issue of fraud applied by the 
state in all other negligence cases and 
that, consequently, it was for the trial 
judge to decide the issue, but that, in 
making the decision, he did not cor- 
rectly apply the federal standard. 
The appended annotation in 96 L ed 
408 discusses the Supreme Court cases 
concerned with “Local law and prac- 
tice as applicable to actions under 
Federal Employers’ Liability Act.” 


Federal Income Tax — contest 
awards, etc. In Robertson v. United 
States, 343 US 711, 96 L ed 1237, 72 
S Ct 994, the winner of one of the 
awards offered by a philanthropist for 
the three best symphonic works of 
native-born composers was held, by 
seven members of the United States 
Supreme Court, in an opinion by Jus- 
tice Douglas, not to be exempt from 
income tax in respect of the award. 














The period of thirty-six months over 
which he was entitled to spread the 
amount of the award was held to be 
that preceding the close of the taxable 
year in which the award was made 
rather than that immediately preced- 
ing the completion of the symphony. 

The appended annotation in 96 L 
ed 1242 discusses “Contest awards and 
similar prize winnings as subject to 
federal income tax.” 


Federal Income Tax — deductibil- 
ity of legal expenses. The owner of 
3,000 shares of stock in a closely held 
family corporation, of which he was 
the president, gave one-third of the 
stock to members of his family, in- 
cluding a son who was actively identi- 
fied with the corporation and was one 
of its directors. Notified of a gift tax 
deficiency in the amount of nearly 
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$150,000, he employed an attor 
The issue is whether the fee paid 
the attorney’s services is deducti 
from the donor’s gross income u 
§ 23(a)(2) of the Internal Reve 
Code, which permits an individual 
deduct all the ordinary and nec 
nontrade or nonbusiness expenses 
“for the production or collection of i 
come” or “for the management, con/prograi 
servation, or maintenance of propeny|schools 
held for the production of income.” »|parent: 
























In an opinion by Justice Burton, six|those 
members of the United States Supreme}courses 
Court held in Lykes v. United State|buildis 
343 US 118, 96 L ed 791, 72 S Ct 585jduly 
that the taxpayer's legal expenses wer} other 
not deductible, expressing the viey)/—— 
that, as the gift was in the nature of 
personal or family expenses, the donor’ | 

"It 






expenses were of a like nature, and 
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ttornefiat their deduction was expressly de- 
paid fied by § 24 and not permitted under 
ductibyany Of the alternatives provided in 
e unde 23 (a) (2). 










Revennd “Federal income taxes: deductibility 
'dual af legal expenses” is the subject of the 
ec pended annotation in 96 L ed 801. 


ses Freedom of Religion. — Supreme 
n of inCourt cases. New York City has a 
it, COiprogram which permits its public 
roperyischools, upon written request of the 
me.” |parents, to release during a school day 
ton, sixjthose students who attend religious 
upreme|courses operated outside the school 
States|building by, and at the expense of, a 
Ct 585/duly constituted religious body, all 
es wer|other students to remain in the class- 
> view 
ture of 
donor's 
e, and 
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rooms. This program was attacked in 
the state courts as violating the pro- 
visions of the First Amendment which, 
as embodied in the Fourteenth Amend- 
ment, prohibit the states from estab- 
lishing religion or prohibiting its free 
exercise. In upholding the validity of 
the program, the state court below re- 
fused to grant a trial on plaintiffs’ con- 
tentions that the system was in fact 
administered in a coercive way, be- 
cause this issue had not been properly 
raised in the manner required by state 
practice. 

In Zorach v. Clauson, 343 US 306, 
96 L ed 954, 72 S Ct 679, in an opin- 
ion by Justice Douglas, six members 








ORDER YOUR COPY 
TODAY 
ONLY 


$732 





THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, N. Y. 











46 


of the United States Supreme Court 
upheld the validity of the program. 
The case of Illinois ex rel. McCollum 
v. Board of Education, 333 US 203, 92 
L ed 648, 68 S Ct 461, 2 ALR2d 1338, 
in which the opposite result had been 
reached as to the Illinois “released 
time” program, was distinguished on 
the ground that in that case the class- 
rooms of public schools were turned 
over to religious instructors. The 
court emphasized the lack of evidence 
that the system involved the use of 
coercion to get students into religious 
courses, and held that appellants were 
precluded from raising the issue of 
maladministration before the Supreme 
Court, because to that extent the de- 
cision below rested on an adequate 
state ground. 

The Supreme Court cases concerned 
with “Provisions of Federal Consti- 
tution concerning establishment and 
freedom of religion” are discussed in 
the appended annotation in 96 L ed 
968. 


Habeas Corpus — release of state 
prisoners. An Illinois statute affords 
a-remedy for any state prisoner who 
asserts that in the proceedings which 
resulted in his conviction there was a 
substantial denial of his rights under 
the federal or state constitutions or 
both. Prisoners brought petitions un- 
der this statute, containing factual al- 
legations which, if true, showed a vio- 
lation of their federal constitutional 
rights. These petitions were dismissed 
by the state trial court without a hear- 
ing or other determination of the 
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jent 





factual issues presented. The Suprem 
Court of Illinois dismissed writ 







f mai 
error in each case without argumeéf,, ge 
and opinion. The 

In an opinion by Chief Justice Vink... ir 





son, the Supreme Court of the United}, nity 
States in Jennings v. Illinois, 342 U§ mt of 
104, 96 L ed 119, 72 S Cr 123, vacated), ency 
the judgments below and remanded the jes g 
cases for a ruling on the questiogl. 

whether the prisoners’ claims may } 
determined under the state statute q| Llle 
whether that statute does not affogipfence 
an appropriate remedy. If not, theft, 3: 














prisoners were authorized to proceed{!!8, i 
without more, in the federal distria)police 
court. 

“Exhaustion of judicial remedies af ed | 


forded by state courts as condition ofjdeme 
Hequita 


out le 








issuance by federal court of writ ¢ 
habeas corpus for relief of petitionej®utt 
held or imprisoned by state authorjence 
ties” is the title of the appended annopendi 
tation in 96 L ed 129. broug 


8 L 
Hospital Operated by Goverm i 


ment — immunity from tort liability} jer ¢ 
Damages for negligently causing ththon y 
death of a patient in a hospital opet}.g s 
ated by the defendant-city were sought tight 
in Schroeder v. St. Louis, 360 Mo 293) ured 
228 SW2d 677, 25 ALR2d 200. Dis} w 
missal of the plaintiff's petition wai}p. ; 
affirmed by the Supreme Court of Mi$} unde 
souri, Division No. 2, which, adopting} pve, 
an opinion by Commissioner West Supr 
hues, held that the city's immunit}] pi, 
from liability because of the govett| io; 
mental nature of the activity was m= shou 

> | crim 













affected by the terms of the city c 
ter authorizing establishment of 
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ospital or of the ordinance tequiring 
tients able to do so to pay the cost 
yf maintenance, or by the fact that 
‘SUMEABe decedent was a paying patient. 

_| The exhaustive appended annota- 
ice Vition in 25 ALR2d 203, entitled “Im- 
Unite munity from liability for damages in 


supren 
writ ¢ 


342 Wore of state or governmental unit or 
ied, “gency in operating hospital,” super- 
1ded titiedes an earlier annotation on the ques- 
JUESTION 


may } 
oa q| illegal Search and Seizure — ev#- 
t affogpence obtained by. Stefanelli v. Min- 
rot, thptd, 342 US 117, 96 L ed 138, 72 $Ct 
proceed 118, involved a situation in which state 
distrig}police entered petitioners’ homes with- 
out legal authority and seized property 
dies afused by them in bookmaking, a mis- 
ition ofemeanor under state law. They asked 
writ q@iequitable relief in a federal district 
titionejcourt to prevent the use of such evi- 
authorfdence in state criminal proceedings 
d annojpending at that time. The suit was 
brought under the Civil Rights Act 
: (8 USC § 43), which provides for 
vOver@lredress against anyone who, acting un- 
tabilit¥ ter color of state law, subjects a per- 
ing thon within the jurisdiction of the Unit- 
al Opetied States to the deprivation of any 
Sought tights, privileges, or immunities se- 
Mo 293 cured by the Constitution. 
). Dis} Without a decision as to whether 
On Wal the complaint stated a cause of action 
Of Mislunder the act, relief was denied by 
dopting} even members of the United States 
West Supreme Court, five of whom, in an 














MUNI} opinion written by Justice Frankfurter, 
govern: 





took the view that a federal court 
waS MEi should refuse to intervene in state 


1 ctiminal proceedings to suppress the 








COMMENT 47 


use of evidence even when claimed 
to have been secured by unlawful 
search and seizure, particularly since 
a conviction based upon such evidence 
would not violate due process. Jus- 
tices Black and Clark concurred in the 
result. 

The appended annotation in 96 L 
ed 145 discusses the Supreme Court 
cases concerned with “Admissibility of 
evidence obtained by illegal search and 
seizure.” 
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Inadequate Lighting — injury to 
tenant from; landlord’s liability. Don- 
nelly v. Larkin, — Mass —, 98 NE2d 
280, 25 ALR2d 487, was an action 
for personal injuries against two ten- 
ants in common as lessor-owners. The 
premises consisted of a six-family 
dwelling with two entrances, leading 
to which were five brick steps. The 
area about the building, which was 
set back from the street with trees 
between it and the street, was darker 
than on the street. The nearest street 
lights were 200 to 300 feet away. 
For several years the lessors had main- 
tained outside lights at the entrances. 
Shortly before the accident an auto- 
matic device had been installed in the 
basement to operate these lights. The 
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plaintiff came to the building to get 
a dress from one of the tenants who 
was a dressmaker. Although it was 
after 6 p.m. and very dark and rain- 
ing, the outside lights were not on. 
The injury occurred when, after ring- 
ing the bell and getting no answer, 
she turned to go back down the steps 
and fell when she missed the step. 
In an opinion by Justice Counihan, 
the Massachusetts Supreme Judicial 
Court upheld a judgment in favor of 
the plaintiff. The lessors were held 
to be under a duty to business invitees 
of their tenants to keep in a reason- 
ably safe condition the parts of the 
premises remaining in their control. 
This general rule was held to apply to 
outside lights, and the evidence was 


held sufficient to justify a finding that 
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reasonable care had not been exercise 
The plaintiff's conduct in proceedi 

down the steps in the dark was he 
not to constitute contributory neg 
gence, since she had ascended the step 
without difficulty and could not h 

been expected to stand there in th 
rain. 


The extensive appended annotati¢ 
in 25 ALR2d 496 discusses “Liabili 
of landlord for personal injury or d 
due to inadequacy or lack of lighting 
on portion of premises used in cog 
mon by tenants.” 


Jones Act — seamen within. hb 
Desper v. Starved Rock Ferry Co., 34) 
US 187, 96 L ed 205, 72 S Ct 216 
one engaged in reconditioning sight 
seeing motor boats, which were lai 
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up on shore for the winter, was held 
by seven members of the United States 
Supreme Court, not to be a “seaman” 
for whose accidental death an action 
could be brought under the Jones Act, 
although during the preceding season 
he had been employed in the operation 
of a boat.and expected to be so em- 
ployed during the coming season. The 
opinion is by Justice Jackson. 

The appended annotation in 96 L ed 
211 discusses the federal cases con- 
cerned with the question of “Who are 
‘seamen’ within the meaning of the 
Jones Act.” 


Last Clear Chance — pleading of. 
Damages for injuries sustained by 
plaintiff-bicyclist in a collision with de- 
fendant’s automobile were sought in 


“Just tell the court in your own words what happened 
and watch your language.” 
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Lacy v. Higgs, 314 Ky 510, 236 te le 





2d 272, 25 ALR2d 250. The defesoved 
ant’s plea of contributory negli trav 
was not controverted by reply orbribut 
record. It appeared in evidence the of 
plaintiff was riding on the shoulder) doct: 
the highway in the direction of & of n 
coming traffic and emerged to } trave 
paved portion from behind a that, 
truck, but under evidence most favjwas ¢ 
able to the plaintiff it also appeatted tc 
that defendant was about two hund 
feet away when plaintiff came i 
view. 















ne 
R2d 
S . chz 
Judgment on a verdict directed}. ity 
the defendant was reversed by preset 
Court of Appeals of Kentucky whit 4. 
in an opinion by Commissioner 
ley, held that questions of defenda 
negligence other than that involved 
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236 te last clear chance doctrine were 





€ defegoved from the case by the omission 
egliget, traversal of defendant's plea of 
ply Ofbributory negligence; but that the 
lence the of subsequent negligence under 
oulder}: doctrine was raised by the general 


nn Of & of negligence in the petition and 
d tO traversal thereof in the answer; 
a pati that, under the evidence, the plain- 
ost favjwas entitled to have that issue sub- 
appeated to the jury. 
> hundi,e appended annotation in 25 
ame WR2d 254, entitled “Pleading last 
chance doctrine,” considers the 
rected §.. ity and sufficiency of pleadings 
d by tresent the issue of negligence un- 
ky whit the doctrine of last clear chance. 
oner St 
lefendaioss of Easement — by nonuser or 


volved terse possession. Confirmation of 
and an injunction against use of 
ight of way were sought in Kurz 
Blume, 407 Ill 383, 95 NE2d 338, 
ALR2d 1258, by the owner of the 
vient, against the owner of the dom- 
nt, tenement. Both lots were orig- 
y owned by the same person who, 
his grant of the lot presently owned 
plaintiff, expressly reserved a right 
way from the street to the lot pres- 
ty owned by defendant. Subse- 
ent deeds of the dominant tenement 
ered to the right of way but none 
the subsequent deeds in the chain 
title to the servient estate contained 
yteference thereto. Plaintiff's claim 
s based principally on the conten- 
in that the right of way or easement 
s extinguished by reason of non- 
tt and adverse possession in the own- 


ret DH 
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ers of the servient estate for more than 
twenty years. 

A decree granting plaintiff's prayer 
for confirmation of title and injunction 
was reversed by the Supreme Court of 
Illinois, in an opinion by Justice Daily, 
which held that the right of way was 
an easement appurtenant to the domi- 
nant lot and passed with conveyances 
thereof; that purchasers of the servient 
lot had notice of the easement from 
the public records of their chain of 
the title and therefore took subject 
thereto; that the easement could not 
be lost by mere nonuser without ad- 
verse possession for the required pe- 
riod; that the use of the right of way 
by occupants of the servient estate for 
hauling coal, kindling, and ashes was 
not inconsistent with the easement; 
and that the requirement of clear, posi- 
tive, and unequivocal evidence to 
establish the essential elements of ad- 
verse possession was not satisfied. 

The extensive appended annotation 
in 25 ALR2d 1265 discusses “Loss of 
private easement by nonuser or adverse 
possession.” 


Lottery — as offense against mails. 
The defendant in United States v. Hal- 
seth, 342 US 277, 96 L ed 308, 72 S Ct 
275, mailed a punchboard, together 
with a circular, an order blank, and a 
letter indicating how the addressee 
might obtain merchandise free by sell- 
ing the chances on the punchboard and 
how certain lucky numbers would re- 
ward the purchaser with prizes. If 
the addressee desired to put the scheme 
into operation, the merchandise could 
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be obtained by ordering it for a con- 
sideration. 

In an opinion by Justice Minton, 
seven members of the United States 
Supreme Court agreed with the court 
below that the defendant had not vio- 
lated § 213 of the Criminal Code of 
1909, making it an offense knowingly 
to mail matters concerning any lottery 
or similar scheme to offer prizes by lot 
or chance, since the mailing did not 
concern an existing lottery or similar 
scheme, as required by § 213, the lot- 
tery or scheme coming into existence 
only if the addressee put the parapher- 
nalia into operation. 

The appended annotation in 96 L 
ed 312 discusses “Offenses against the 
mails: what js a lottery or similar 
scheme.” 


“You're quite free with my client’s time.” 
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Newspapers and Periodicals 
application of anti-trust act to. 
to the licensing of the only n 
radio station, the publisher of the 
daily local newspaper enjoyed a 
stantial local monopoly of the 
dissemination of news and advertis 
To regain such monopoly, the 
lisher refused to accept local 
tising from customers who also 
advertised through the radio stati 
As a result of this practice, the q 
tinued existence of the radio stat 
was endangered. 

In Lorain Journal Co. v. Us 
States, 342 US 143, 96 L ed 162 
S Ct 181, in an opinion by Jus 
Burton, the United States Supr 
Court held that the publisher's cond 
was an attempt to monopolize in 










— 


















of the 
ved a 
f the 
advertisi 
, the 
ocal 

ho also 
dio stati 
e, the ¢ 
dio stat 














= No oubt about itf 


v. Us 
ed 162, 
by Jus 
's Supr 
er’s cond 
olize in 


BALLENTINE’S LAW DICTIONARY 
IS THE AUTHORITATIVE SOURCE 


Yes, Ballentine’s is the standard self-pronouncing Law Dic- 
tionary in thousands of law offices throughout the country. It 
is your most reliable source for looking up the meaning or 
pronunciation of a word, an expression, a maxim, or a term 
which has been used in a statute, a decision, a pleading, a 
will, a contract, or any document. 
Order Ballentine’s Law Dictionary today on our risk-free 

10-day approval plan. Use the handy coupon below. 


LT 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 14, New York 


| Rochester 14, New York | 


Please send me ...... copies, at $15 per copy, of Ballentine’s 
| Law Dictionary for 10 days free examination. At the end | 
of 10 days I will remit my check or return the volume(s). 











54 CASE AND 


state commerce and violated § 2 of the 
Sherman Act, and that an injunction 
under this act did not infringe the 
freedom of the press. 

The federal cases concerned with 
“Federal anti-trust acts as applied to 
publishers of newspapers or other 
periodicals” are discussed in the ap- 
pended annotation in 96 L ed 174. 


Nongovernmental Charity — im- 
munity from tort liability. Recovery 
of damages for personal injuries was 
sought in Foster v. Roman Catholic 
Diocese, 116 Vt 124, 70 A2d 230, 25 
ALR2d 1, against a Roman Catholic 
diocese because of its alleged negli- 
gence and maintenance of a public 
nuisance in permitting ice to accumu- 
late on the sidewalk by faulty con- 
struction and maintenance of the prem- 
ises. The plaintiff, a member of de- 
fendant’s parish, was injured as the 
result of falling on the ice after at- 
tending a religious service in the 
building. 

A decree overruling a demurrer to 
a count of the answers setting up de- 
fendant’s immunity from liability as 
a privately conducted religious and 
charitable institution which had exer- 
cised due care in the selection of its 
agents and servants was reversed by 
the Supreme Court of Vermont in an 
opinion by Justice Adams, which, re- 
jecting the various theories in support 
of the claimed immunity, and consid- 
ering the case upon the broad question 
of liability or nonliability of a private 
charity, decided against the claimed 
immunity regardless of the question 
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whether the injured person was a hy W 
eficiary of the benefits of the chag437, 
or a stranger thereto. for | 
The exhaustive appended anngpS*©Ps 
tion in 25 ALR2d 29, entitled ing 
munity of nongovernmental chaff0O! 
from liability for damages in on 
me 


supersedes a number of earlier 


tations on the question. 





Parked or Parking Vehicles —4jq = 
ciprocal duties of drivers of. 
plaintiff in Conn v. Hillard, (Mun 
App Dist Col) 82 A2d 368, 25 
2d 1220, who parked his automo 
in illegal proximity to that of defer 
ant, sued for damage done when 
car was repeatedly and intention 
struck by defendant's car in the p 
ess of extricating it. Plaintiff's ne 
gence in parking his car was held 
the District of Columbia Munic 
Court of Appeals, in an opinion 
Associate Justice Clagett, under 1 
circumstances, not to have been 
proximate cause of the damage s0 
to preclude recovery, since though 
might reasonably have expected ¢ 
his car might be accidentally stn 
he had no reason to anticipate 
amount of force used. 


The appended annotation in 25 
2d 1224 discusses the cases deali 
with the relative rights, duties, 
liabilities of the owner or op 
of one parked motor vehicle to 
owner or operator of, or passengefs 
other vehicles also parked or standi 
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Passageways — injury to tenant 
landlord’s liability. Lennox v. W 








CASE AND COMMENT 55 


W Va —, 54 SE2d 8, 25 ALR juries in his groin, and later lost one 
437, was an action against a land- testicle. There was a verdict in his 
for injury to the tenant’s five-year- favor for $7,500. 

stepson, who fell through defective The West Virginia Supreme Court 
ring astraddle a floor joist in a of Appeals held, in an opinion by Jus- 
room. ‘The bathroom was for the _ tice Kenna, that the landlord was liable 
on use of the two downstairs for the injury, under the West Virginia 
ments in a four-apartment build- “common use” principle, making the 
Access to it was by way of the landlord responsible for the condition 
} porch of each apartment. The of those parts of the premises used in 
al iid suffered severe and painful in- common by different tenants. This 
of. J 
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in Bancroft-Whitney Company San Francisco 1, California 


v. W 
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principle was held to apply despite 
the fact that the bathroom was used 
only by two tenants. The verdict was 
held not to be excessive. The judg- 
ment was reversed, however, upon the 
ground of coercion of the jury by the 
trial judge, who, upon being informed 
that their vote stood eleven to one, 
advised them that it was their duty to 
arrive at a verdict if humanly possible 
consistent with right and justice. 
The subject of the extensive ap- 
pended annotation in 25 ALR2d 444 
is “Landlord's liability for injury due 
to defects in inside passageways and 
chambers used in common by tenants.” 


Physical Examination of Accused 
— constitutionality of. After police 
officers, having information that de- 
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fendant in Rochin v. California, 
US 165, 96 L ed 183, 72 S Ceq 
25 ALR2d 1396, was selling narcotge 
illegally entered his dwelling, # 
swallowed two capsules contaif 
morphine, despite the officers’ atte 
to extract the capsules by force. 
was handcuffed and taken to a 
pital, where, at the direction of § 
of the officers, a doctor forced) 
emetic solution through a tube agai 
his will into his stomach. Prim: 
upon the evidence of the capsule 
obtained he was convicted in the 
courts of illegal possession of im 
phine. 

The United States Supreme 
unanimously held that the convict 
because obtained by the methods 
scribed above, should be reversed. 


“Yes, dear—And I'll be tied up in Small-claims Court 
for some time yet.” 
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A majority of the Court, in an 
opinion by Justice Frankfurter, based 
the decision on the ground that the 
conviction violated the due process 
clause of the Fourteenth Amendment 
in that the methods employed offended 
“a sense of justice.” 

Justices Black and Douglas, in sepa- 
rate concurring opinions, relied upon 
the prohibition of self-incrimination 
in the Fifth Amendment, which in 
their view imposed restraints not only 
upon the federal government but also 
upon the states. 

The appended annotation in 96 L ed 
194 discusses “Physical examination or 
exhibition of, or tests upon, a suspect 
or accused, as violating rights guaran- 
teed by Federal Constitution.” 


so she changed her name to yours legally.” 
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ina 
removal or modification of in persih re 


Physician and Patient Privile | 


injury actions. A city, sued in anfscian 
tion for personal injuries, soughthestify 
San Francisco v. Superior Court,& wer 
Cal2d 227, 231 P2d 26, 25 ALRning 
1418, to secure a writ of mandamp) the 
to compel the respondent court \j that 
order a physician to answer Cetttient re 
questions in the action. The infomy phy 
tion solicited was acquired by tble; 
physician upon examination of thefjilege 









jured person at the request of gyrory 
latter's attorney for the sole purposéhging 
aiding the attorney in preparation} the 
liysiciat 


the action against the city. No ad 
to or treatment of the injured Detitermed 
was contemplated or given. d 

Petition for the writ was denied soy 1 
the Supreme Court of California, fy atto 
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rivilegge in an opinion by Justice Traynor, 
in perstich rejected the assertion by the 
1 in amfsician of a personal privilege not 
soughthestify to knowledge and opinions 
Court,t were the result of his special 
25 ALMning without payment of more 
mandala the ordinary witness fee; and 


court 4 that the absence of the physician- 
er Cetttient relationship rendered the statu- 
e infomy physician-patient privilege inap- 
d by duble; that, even if applicable, the 
of thefilege would be waived under the 
st Of dutory exception as to consent by 
purposehhging an action to recover damages 
aration} the injuries; but that, since the 


No advisician was acting merely as an 
ed petiermediate agent between the in- 
ed person and his attorney, the tes- 
denied. 


ony was privileged under the statu- 
ifornia, fy attorney-client privilege for which 
me Was nO corresponding statutory 
feption. 
The appended annotation in 25 ALR 
1429, entitled “Construction and 
of statute removing or modify- 
g, in personal injury actions, pa- 
afat’'s privilege against disclosure by 
ician,” supersedes an earlier anno- 
ion on the question. 

















Pretrial Confession — admissibil- 
». While under arrest on an assault 
urge, the defendant in United States 
I Carignan, 342 US 36, 96 L ed 48, 
D§ Ct 97, was repeatedly questioned 
the police about a murder not con- 
rcted with the assault, and confessed 
e killing. At the trial on the murder 
years—targe, the confession was admitted 
evidence, the trial judge refusing 
permit the defendant to testify, as 
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to facts bearing on the involuntary 
character of his confession, out of the 
presence of the jury. His conviction 
of murder was reversed by the Court 
of Appeals on the sole ground that 
the admission of the confession was 
contrary to the principles established 
in McNabb v. United States, 318 US 
332, 87 L ed 819, 63 S Ct 608, exclud- 
ing confessions from evidence if ob- 
tained during illegal detention due to 
failure promptly to carry a prisoner 
before a committing magistrate, wheth- 
er or not the confession is the result 
of torture, physical or psychological. 

The reversal of the conviction was 
affirmed by the United States Supreme 
Court, in an opinion by Justice Reed, 
on the ground, not discussed by the 
Court of Appeals, that the trial judge’s 
refusal to admit the defendant's testi- 
mony was reversible error. 

On the other hand, distinguishing 
and explaining the McNabb Case, a 
majority of the Court, consisting of 
five Justices, held that the admission 
of the confession did not, as a matter 
of law, violate due process nor federal 
rules of evidence because made before 
arraignment and while the defendant 
was legally in detention on another 
charge. 

The appended annotation in 96 L ed 
56 discusses the Supreme Court cases 
involving “Admissibility of pretrial 
confession in criminal case.” 


Search and Seizure — interest in 
property seized. The defendant in 
United States v. Jeffers, 342 US 48, 96 
L ed 59, 72 S Ct 93, stored contraband 
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narcotics in a hotel room without the 
knowledge of the occupants, who had 
permitted him to use the room. With- 
out search or arrest warrant, police 
officers gained access to the room in 
the absence of the defendant and the 
occupants, searched it, and seized the 
narcotics. On the basis of the seized 
narcotics he was convicted of a vio- 
lation of the narcotics laws, after his 
pretrial motion to suppress the evi- 
dence had been denied. 

In an opinion by Justice Clark, six 
members of the United States Supreme 
Court held that the constitutional guar- 
anty against unreasonable searches and 
seizures had been violated, notwith- 
standing the provision in 26 USC 
§ 3116, that “no property rights shall 
exist” in contraband goods, and that 
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the defendant had standing to 
the evidence suppressed, although 
illegal seizure was made in rooms 
ed by other persons. 

The appended annotation in 96 
66 collates the federal cases which 
cuss “Interest in property as requi 
of accused’s standing to raise qu 
of constitutionality of search and 


”» 


zure. 


Secondary Boycotts — under 
Management Relations Act. The 
fendant union in International Lie Uni 
W. U. v. Juneau Corp., 342 US Mously 
96 L ed 275, 72 S Ct 235, pickegourt - 
the plaintiff's mill for the purposefaited 
forcing plaintiff to employ, for k 
ing its barges, members of the pid 
ing union, and not to use its own 


IT 


“All right, let's put it this way—how old were you on the 
last birthday you can remember?” 
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ees, who were represented by an- 


g to 
thoughfer union with which the employer 
entered into a collective labor 


‘ooms 

ment. Without waiting for a 
in 96 petmination by the National Labor 
which #ations Board that the picketing was 
s requi unfair labor practice, the employer 
e quesif? Suit in the District Court for the 
h and #ttitory of Alaska against the picket- 


g union for damages under § 303 (a) 
) and (b) of the Labor Manage- 
nder Laent Relations Act. 

Theqin an opinion by Justice Douglas, 
onal Life United States Supreme Court unan- 
2 US Mously held that the Alaska District 
}, pickegourt was “a district court of the 
urposefaited States” within the meaning of 
for ky 
the pid 
; own 


IT'S A QUESTION OF 
ILITARY LAW, YOU'LL 
FIND THE ANSWER IN 


Military 


jurisprudence 
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§ 303(b), and that the picketing was 
unlawful under § 303(a) (4), even 
though it had not yet been condemned 
by the Board as an unfair labor prac- 
tice, and even though the contracting 
union had temporarily acceded to the 
claim of the picketing union. 

The subject of the appended anno- 
tation in 96 L ed 282 is “Constitution- 
ality and construction of provision of 
Labor Management Relations Act 
(Taft-Hartley Act) giving private per- 
sons the right to sue for damages re- 
sulting from secondary boycotts.” 


Social Guest — liability for injury 
to. Laube v. Stevenson, 137 Conn 469, 





| Military Jurisprudence features general principles of wide appli- 
> cation concerning all the branches of service, with emphasis on 
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78 A2d 693, 23 ALR2d 592, involved 


a situation in which a woman, while 
on an invited visit to a married daugh- 
ter whom she assisted in the housework 
and care of the baby, was requested by 
the daughter to get a blanket from the 
cellar, without being warned of a de- 
fective tread in the stairway, known 
to the daughter but not to the mother, 
which caused the latter to fall. 

The Connecticut Supreme Court of 
Errors held, in an opinion by Chief 
Justice Brown, that although the status 
of the mother was that of a gratuitous 
licensee rather than an invitee, the 
daughter was under a duty to warn 
her mother of the danger; but that 
the daughter’s husband was not liable 
since his wife was not acting as his 
agent in asking her mother to go to 
the cellar and since, except for the 


_— 
-~ 


COMMENT 


daughter’s request, the mother wa 
have no occasion to do so. 

The appended annotation in 25 
2d 598, entitled “Liability for inj 
to guest in home or similar premi 
supersedes earlier annotations on 
question. 


Stairways — injury to tenant ¢ 
landlord’s liability. The plaintiff $n 
Pritchard v. Terrill, 189 Or 662, 2si 
P2d 652, 25 ALR2d 358, was a ten 
in the defendant's apartment ha 
He was injured when a step broke 
he was carrying wood up the sta 
from the basement. The step had be 
defective for some time, the ends bei 
loose and tippy, and the plaintiff } 
informed the defendant of its bad ¢ 
dition at least two or three times. 
stairs were under the control of 
defendant. 


“Have you ever tried just sitting for weeks?” 
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In an opinion by Justice Latourette, 
Oregon Supreme Court upheld a 
edgment in favor of the plaintiff. 
oth the questions of the defendant's 
gligence and of the plaintiff's con- 
ibutory negligence were held to be 
the jury. 
The “Liability of landlord for per- 
al injury or death due to defective 
side steps or stairways for use of 
yeral tenants” is discussed in the 
ensive appended annotation in 25 


2d 364. 


4 State Taxation — of independent 
imontractors with United States. In 
hmarson v. Roane-Anderson Co., 342 US 
B2, 96 L ed 257, 72 S Ct 257, 

e sales and use taxes were collected 
fom contractors with the Atomic En- 
#zgy Commission, and from merchants 
tlling goods to such contractors, on 
ticles used by the contractors in the 
erformance of their contracts with 


Without reaching the question of 
mplied constitutional immunity of 
Federal agencies, the United States Su- 
eme Court, in an opinion by Justice 
Douglas, held unanimously that the 
axes were prohibited by §9(b) of 

Atomic Energy Act of 1946, ex- 
mpting the “activities” of the Com- 
ission from state taxation. 
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men 
over 
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More than six times as many 
men of your age will die of 
lung cancer this year as died 
in 1933. Our research scien- 
tists still don’t know why. 

They do know, however, that 
over half of those who will 
develop lung cancer can be 
saved...if they get proper 
treatment while the disease is 
still in the silent, symptomless 
stage. That’s why we urge you 
to have a chest X-ray every 
six months no matter how well 
you may feel. 

For more information call 
us or write to “Cancer”, care 
of your local Post Office. 


American Cancer Society 


The annotation in 96 L ed 263 dis- 
cusses the Supreme Court case concern- 
ing “Immunity from state taxation of 
independent contractors with United 
States or federal agencies. 


Maxim 


An excellent standard of ethics for those in government to adopt would 
be an old copybook maxim, enlarged upon: “Honesty is the best policy 


—and politics.” —Grit. 





A Lawyer’s Reward 


Reprinted from Los Angeles Bar Bulletin, 
December 1951* 


4 HE HIGHEST reward that can come to a lawyer is the esteem 

of his professional brethren. That esteem is won in unique 
conditions and proceeds from an impartial judgment of professional 
rivals. It cannot be purchased. It cannot be artificially created. It 
cannot be gained by artifice or contrivance to attract public attention. 
It is not measured by pecuniary gains. It is an esteem which is born 
in sharp contests and thrives despite conflicting interests. It is an 
esteem commanded solely by integrity of character and by brains 
and skill in the honorable performance of professional duty. No 
subservient ‘yes men’ can win it. No mere manipulator or negotiator 
can secure it. It is essentially a tribute to a rugged independence of 
thought and intellectual honesty which shine forth amid the clouds 
of controversy. It is a tribute to exceptional power controlled by 
conscience and a sense of public duty,—to a knightly bearing and 
valor in the hottest of encounters. In a world of imperfect humans, 
the faults of human clay are always manifest. The special tempta- 
tions and tests of lawyers are obvious enough. But, considering trial 
and error, success and defeat, the bar slowly makes its estimate and 
the memory of the careers which it approves are at once its most 
precious heritage and an important safeguard of the interests of 
society so largely in the keeping of the profession of the law in its 


manifold services.” 


* From remarks of Chief Justice Hughes made at the meeting of the Amer- 
ican Law Institute, Washington, D. C., May 7, 1936. They were addressed 
in reference to the late George Wickersham. 
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